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J. 8. Dupuis, Puamrir i Error, vs. J. J. Tompson, 
DeEFENDANT IN Error. 


1. Pleading over after judgment upon demurrer, and taking issue upon or 
replying to the pleading, is a waiver of the demurrer. 

%. The entry of the grounds of a motion for new trial upon the motion 
docket, is a filing of the reasons for such motion with the Clerk as 
required by the statute. 


3. The rules of practice of the Circuit Court require notice of a motion 
for new trial, and where the party fails to give such notice, the court 
may properly refuse to consider the motion. 


4. A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. 


5. After a deed has been offered and read in evidence to the jury without 
objection, and the party offering it in evidence has closed, it is too 
late to insist upon the formal proof of its execution. 


6. Where a charge embraces several distinct propositions, a general excep- 
tion to the charge is not available if any one of the propositions is 
correct. 


7. The legal presumption is that an officer does his duty when acting un- 
der a general power, such asa sale under fi. fa. A party claiming 
under a sheriff’s deed of this character, need not prove the advertise- 
ment when he puts in evidence the judgment, the execution, the 
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levy, the return of the sheriff, and his deed reciting due and legal ad- 
vertisement and sale. 


Writ of error to Circuit Court for Alachua county. 
The opinion of the court contains a sufticient statement 
of the facts of the case. 


S. Y. Finley and O. A. Myers for Plaintiff in Error. 
Thomas F. King for Defendant in Error. 


Mr. Justice Wesrcorr delivered the opinion of the 
court. ; 


This action is ejectment. To the declaration which was 
drawn in strict conformity with the statute upon the sub- 
ject there was a demurrer, which being overruled the defen- 
dant filed pleas, and to these pleas the plaintiff interposed 
the general replication. Afterwards the defendant filed, 
with leave of the court, a plea puzs darrein continuance, and 
to this plea plaintiff filed “‘joinder and replication.” There 
was a verdict for plaintiff and motion for new trial by de- 
fendant. A hearing of this motion was denied, the motion 
was overruled, and there was judgment for plaintiff, award- 
ing writ of habere facias possessionem and damages. To 
this judgment defendant Dupuis takes this writ of error. 

The first error assigned is the judgment of the court over- 
ruling defendant’s demurrer to plaintiff’s declaration. The 
defendant having “plead over,” he waives his exception to 
the ruling upon the demurrer, and the matter cannot be re- 
viewed in this court. 6 Fla., 516; 8 Fla., 206, 453; 14 
Fla., 497; 5 How., U. 8., 29; 3 Stewart, 444. 

The next error assigned is the refusal of the court to set 
aside the verdict and award a new trial. The entry in the 
record showing the action of the court upon the motion for 
new trial is as follows: “ And the said motion having been 
brought before the court for a hearing on the 7th day of 
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April, A. D. 1875, the plaintiff's attorney objected to the 
court considering the same on the ground that no notice of 
said motion had been given to the opposite party, and no 
reasons in writing for making said motion had been filed 
with the clerk, which objection the court sustained. The 
court then overruled said motion for a new trial, and to 
these rulings the defendant excepted.” 

The statute provides that “no motion for a new trial 
shall be made unless the party intending to make the same 
shall file his reasons with the clerk in writing, and cause his 
motion to be placed upon the motion docket within four 
days after the verdict shall have been rendered and during 
the same term.” Thomp. Dig., 351. 

In this case the reasons or grounds of the motion follow 
the entry of the motion on the motion docket, and that is a 
sufticient filing with the clerk. It is not required that a 
separate statement of the reasons for the motion should be 
filed with the clerk. Ifthe grounds of the motion are on 
the motion docket, that docket being in the custody of the 
clerk, it is a compliance with the law. The objection, how- 
ever, that no notice of the motion was given to the opposite 
party was a good objection to its consideration. The 53d 
rule governing the Circuit Court in common law actions 
provides that “‘ motions required by law, or by these rules, 
shall be in writing, and due notice given to the opposite 
party ;” and the 41st rule requires such motion to be en- 
tered upon the motion docket. If it appeared affirmatively 
upon this record that the motion was made in open court in 
the presence of the opposite party, this would be held due 
notice, or if the record was silent upon the question, and 
there was a hearing, that would be suflicient, but where it 
affirmatively appears that no notice was given, we cannot 
set aside the action of the Circuit Court in enforcing a plain, 
simple rule of practice prescribed by this court. The court, 
in disposing of this question, “overruled” the motion, and 
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it may be insisted that this involved a consideration of the 
grounds upon which it was based. Am examination of the 
entry, however, will show that the objection for want of no- 
tice was the ground of the action of the court, and while 
the entry might have stated more clearly that the court 
refused to consider the motion, still a fair construction of 
the record gives it that effect. 

The other errors assigned are based upon exceptions 
taken during the progress of the trial. In some of the 
State courts, and in some of the courts of the United States, 
it has been held that a motion for a new trial is a waiver of 
the exception taken to the rulings during the progress of 
the trial. 5 Mason, 173; 1 Mass., 237; 3 Ark., 144; 4 
Ark., 89; 10 Ark., 246; 2 Chit., 272; 2 Black., 929; 
Cowp., 151; Loft., 262. Before the act of 1853 (Chap. 
521, Laws,) the decision of the Circuit Court upon a motion 
for a new trial was held by this court to be a matter of dis- 
cretion not subject to review. 4 Fla., 356. This statute 
having granted this right, it has been the constant practice 
of this court to review such decisions, and in connection 
with them exceptions to matters occurring during the pro- 
gress of the trial, which were before this statute the proper 
subjects of review, and which, upon a writ of error from the 
Supreme Court of the United States, were the proper sub- 
jects of review in that court, although in that court the rule 
was and is that the matter of granting a new trial by the 
Circuit Court of the United States would not be reviewed. 
The Supreme Court of the United States has held in several 
cases that a motion for a new trial is not a waiver of excep- 
tions, (4 Wall., 182, 6 How., 179,) and this is the rule in 
this State. While this court has not expressly ruled upon 
the point, yet it has by its uniform practice disregarded the 
idea that a motion for a new trial in the Circuit Court is a 
waiver of exceptions. We have, therefore, in this case left 
for our consideration the errors assigned, based upon excep- 
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tions taken to the action of the court during the progress of 
the trial. We cannot consider here the objection that the 
verdict was contrary to law, or to the evidence, or to the 
instructions of the court, or any objection to the sufficiency 
or weight of the evidence, or that the damages awarded 
were excessive, because the only remedy for these matters 
was the motion for new trial, which was not heard by the 
court, and which is not here for review. 9 Pet., 483; 3 
Wall., 240. 

What are these exceptions? The first exception of the 
defendant is to the ruling of the court to the effect that after 
a deed has been read to the jury without objection, and the 
party offering it in evidence had closed his testimony, it was 
too late to insist upon formal proof of its execution. This 
ruling was correct. By not requiring proof of its execution 
when the deed was offered, the party waived any right 
which he may have had. 5 Fla., 268, 284; 17 Mich., 48; 
4 Dall., 424; 30 Vt., 90. 

The next exception is to the testimony of the plaintiff as 
to the rental value of the land. It was objected to upon 
the ground that it was conjectural. He testified that “he 
thought the yearly rents of said land were reasonably worth 
one dollar per acre, and estimated the cleared land at 500 
acres.” This exception is not insisted upon in argument 
here, and no attention is given the subject in the briefs of 
counsel. This testimony is not as accurate as would have 
been that of a surveyor who had, by actual measurement, 
determined the amount of land, but we know of no rule of 
law which renders it inadmissible because it is not so abso- 
lutely certain and accurate. It was pertinent and relevant 
to the questions involved in the issue, and was properly ad- 
mitted. 

The next exception is a general‘ exception to the charge 
of the court. This charge embraced four distinct proposi- 
tions, and this general exception is not available if any one 
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of them is correct. 14 Fla., 492; 1 Black., 209; 3 Seld., 
273; 2 Ker., 213. One of these instructions is to the effect 
that if the defendant failed to insist upon proof of the exe- 
cution of a deed, when it was offered and received in evi- 
dence, he could not subsequently object on the ground that 
its execution had not been proved. This instruction was 
certainly correct, and for this reason this general exception 
must fail. The next exception disclosed by the record was 
the refusal of the court to give the portion of the following 
charge which is embraced in parenthesis: “If the plaintiff 
fails to prove the advertisement of sale as required by law, 
which it is incumbent on him to prove asa link in his chain 
of title, he fails to make out his title, and the jury should 
find for the defendant when the plaintiff does not prove the 
advertisement. (The exhibition of the deed is not sufficient ; 
the recitals in the deed must be proved to the satisfaction of 
the jury, and the advertisement is necessary to plaintiff’s title, 
and must be proved by evidence other than the recital in the 
deed.)” 

The court very properly refused to give this instruction. 
There was in evidence here the judgments, the executions, 
the return of the sheriff, the levies and the deed of the 
sheriff reciting due advertisement and sale. This was more 
than sufficient. In sales under execution, under the circum- 
stances recited, it is not necessary to prove the advertise- 
ment. The presumption of law is that the sheriff did his 
duty in this respect when acting under a general power. 1 
Tenn, 348; 3 Yerg., 308; 53 Penn. State, 302; 3 Jones (N. 
C.) Law, 135; 3 Mon., 271; 2G. & J., 359; 1 Phil. on Ev., 
177; 2 ib., 429; 6 Ind., 80-1; 2 Ind., 465; 5 Hill, 228; 3 
Minn., 277; 5 Maine, 333; 22 Barb., 656. There is a well 
settled difference between the case of a sale by a sheriff un- 
der a judgment and execution, by virtue of a general power 
vested in the officer to sell under fi. fa., and a sale under a 
special power to sell in particular cases. The case cited by 
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counsel (7 Conn., 88,) is of the last character, and is not ap- 
plicable here. Presumptions do operate as to acts necessary 
in the execution of a general power of the character here in 
question. 

This disposes of all the questions which this record, ac- 
cording to the rules of practice controlling the subject, pre- 
sents for our consideration. 

It was insisted in argument that the plaintiff in this ac- 
tion was a purchaser of this real estate at an execution sale 
against a defendant in execution, with actual notice by the 
purchaser at the time of the judgment that the defendant 
in execution had given a mortgage upon the property to the 
lessor of the defendant in this action, and that defendant 
claimed through a sale under the mortgage of which the 
plaintiff thus had notice. In other words, that the plain- 
tiff was a purchaser at an execution sale with notice of a 
mortgage by defendant in execution prior to the judgment, 
under which he purchased, and that defendant here claims 
under such mortgage. It was also insisted that plaintiff, 
who claims title through an execution sale, failed to show 
that the defendant in execution had any title or interest in 
the property sold, and that such proof was necessary, al- 
though both parties claimed through the defendant in exe- 
-eution. 

Neither of these questions are presented by the record, as 
the motion tor new trial cannot be considered for the rea- 
sons already stated. For want of notice the Circuit Court 
refused to consider it, and its action was in accordance 
with the plain rule controlling the subject. The only ques- 
tion here as to that motion is, did the court properly refuse 
to hear it? Having determined that, its action in that re- 
spect was in conformity to the rule; that is an end of the 
matter. 

The judgment is affirmed. 
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Wiis Nickers anp Tuomas N. Gavrier, Piamrers 
AND APPELLANTS, vs. Epwin W. Moorine, Derenpant 
AND APPELLEE. 


1. The Court will not set aside the verdict of a jury upon questions of fact, 
where there is a cenflict of evidence, unless it may well be assumed 
from the circumstances of the case that some improper influence has 
been brought to bear to affect such jury contrary to the right. 


2. The Court will not reverse a judgment simply for the reason that 
immaterial evidence was introduced on the trial. It must appear 
that such evidence was legally prejudicial to the parties’ rights, or 
calculated to have an injurious influence upon the minds of the jury, 
and to mislead them in their endeavors to arrive at a correct conclu- 
sion. 


3. Where there is no agreement to the contrary, and no fraud or collu- 
sion, each copartner has the right to settle demands due to, and give 
receipts to bind, the firm, even after the dissolution of such partner- 
ship. 

4. It is not necessary that the court in charging the jury, as requested by 
counsel, should use the language of the counsel in announcing lega! 
propositions ; and when the Court has already instructed the jury up- 
on a question, it is not error to refuse to repeat the matter so charged, . 
however correct the proposition may be. 


Appeal from the Circuit Court for Jackson county. 

This is an action brought under the Code of Procedure 
by the plaintiffs, who had formerly been partners, to recover 
upon an open account for goods sold and delivered, and for 
money advanced for and loaned, while such partners, to the 
defendant. The defendant answered, pleading several de- 
fences, and among them payment by William Nickels, one 
of the plaintiffs, with money of defendant; and as another 
defence, that the account sued on was transferred and be- 
longed to Nickels before it was paid as alleged. Afterwards 
the defendant filed a supplemental answer to the effect that 
since the filing of the original answer he had made full pay- 
ment of all demands of plaintiffs against him, by giving to. 
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Gautier a check drawn by VanBeil & Fisk, on the First 
National Bank of New York, and that in consideration 
thereof Gautier receipted in behalf of said plaintiffs in full 
to defendant for all demands of plaintiffs. Upon the trial the 
plaintiffs contended that the payment with Gautier was not 
in full settlement of all demands, and that it was made and 
received in fraud of said partnership, and in collusion and 
fraud between Gautier and Mooring; and that Nickels, at 
the time of such payment, was the only one authorized to 
settle the business of said partnership and receive payment 
of the debts due it, and that Mooring knew it. 

There was much conflict in the testimony upon important 
questions involved in the issues. The jury brought in a 
verdict for the defendant, and the plaintiffs moved for a 
new trial upon the ground that the verdict was against the 
evidence and contrary to law, and that the court erred in 
admitting testimony which was not pertinent to the issues, 
but calculated to mislead the jury, and in its charge to 
the jury, and in refusing to charge the jury as requested 
by plaintiffs, aad upon the ground that the jury gave 
consideration and weight to an admission of the plaintiff, 
Nickels, made to an attorney of the defendant as to the 
right of Gautier to make the settlement set up in the sup- 
plemental answer, which admission Nickels testified to have 
made in ignorance of his legal rights. 

In support of the last ground of the motion the plaintiffs 
introduced two affidavits: one of Nickels, to the effect that 
‘** Daniel L. McKinnon, Esq., attorney for defendant, came to 
deponent and told him he had a receipt in full from Gautier 
for the account of Mooring: he was taken by surprise, as it 
was distinctly agreed by and between said Gautier and him- 
self that he, deponent, was to be the sole liquidating part- 
ner; and this agreement was published in the Marianna 
Courier for several months, and he is satisfied that said 
Mooring knew of this agreement; he remarked to said Me- 
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Kinnon that he did not care about the receipt, or words to 
that effect ; that if anything else was said by deponent to said 
McKinnon in the shape of admission, as sworn to by said 
McKinnon, it was said in ignorance and mistake of his legal 
rights, and contrary to the real facts of the case. He has 
no recollection of having said to McKinnon that Gautier 
had as much right to give a receipt for Mooring’s debt 
as he, the deponent, had, or words to that effect. If he so 
uttered them, as deposed to, they were said without reflec- 
tion, hastily, and improvidently, and in mistake of his legal 
rights. Mr. McKinnon exhibited to him no receipt signed 
by Gautier at the time of said interview, which was a brief 
and hasty one; that he saw McKinnon after said interview, 
which was a brief and hasty one, between the time of defend- 
ant filing his supplemental answer and his deponent’s repli- 
cation thereto, and then, for the first time, he saw the receipt 
made by Gautier. McKinnon, at this second interview, 
asked him what he intended doing about the suit? meaning 
the present suit, and deponent replied that he intended to fight 
it out. He made this remark, being convinced that Nickels 
and Gautier had been defrauded by said Mooring, and Gau- 
tier in and by giving of said receipt ; and that he, the depo- 
nent, believes that the jury, in forming their verdict for the 
defendant, did so entirely upon admission of deponent as tes- 
tified to by McKinnon.” And another affidavit made by two 
of the jurors, who heard the case, to-wit: B. Baker and J. W. 
Rawls, to the effect “that they were upon the jury that ren- 
dered the verdict in the case, and in coming to a conclusion 
as to what their verdict should be, the admission of Mr. 
William Nickels, one of the plaintiffs to Mr. McKinnon, 
‘that Mr. Gautier, one of the partners, had as much right, 
as he supposed, to give the receipt as he had, or words to 
that effect,’ had much weight with them in forming their 
verdict, and not being instructed by the court that an ad- 
mission made by a party in ignorance and mistake of his 
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legal right is not binding, they gave full validity to the re- 
ceipt.” 

The notice of the dissolution of the partnership was pub- 
lished in 1868, in a newspaper at Marianna, Fla., and was 
as follows: 

“* Dissolution of Copartnership. 

“The copartnership of Nickels & Gautier dissolved by 
mutual consent. All accounts and business of the concern 
will be settled by William Nickels, who is desirous for all 
those who are indebted to make immediate payment. 

“ Witxiam NIcKELs. 
“ January 18-tf “ Txos. N. Gautier.” 


The other facts necessary to an understanding of the case 
are stated in the opinion of the court. 


Geo. 8. Hawkins and W. H. Milton, for Appellants. 


Mr. Justice VaNVALKENBURGH delivered the opinion of 
the court. 


This was an action of assumpsit brought by the plaintiffs, 
who were merchants, under the provisions ot the Code, in 
January, 1872, against the defendant Mooring, for goods, 
wares, and merchandise sold and delivered to the defend- 
ant, and claiming judgment for $1,388.88, besides cost. At- 
tached to the complaint in the cause was a bill of the items 
of the plaintiffs’ account, running from November 24th, 
1862, to July 17th, 1867. 

Previous to the commencement of this action, and in the 
year 1866, the plaintiffs had dissolved their connection as 
partners, and the business of the said firm was left in the 
hands of Wm. Nickels, one of them, to be settled, as appears 
by the notice of dissolution introduced in evidence. 

Pending the action, and before it came on to be tried, the 
defendant Mooring compromised, settled, and paid the ac- 
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count, upon which the action was brought, to Thomas N, 
Gautier, the other partner in the concern, and one of the 
plaintiffs, and took his receipt in full for all demands due 
from him to the said plaintiffs as copartners. The plaintiff 
Nickels insisting that such payment was not a satisfaction 
of the claim of Nickels & Gautier, and that it was a fraud 
upon the said firm, and that it was made by collusion be- 
tween the defendant Mooring and the plaintiff Gautier, 
pressed the suit to atrial, and the jury, after hearing all 
the proofs introduced on behalf of the respective parties, 
found a verdict for the defendant. 

The questions arising upon the trial were principally 
questions of fact, and have been, therefore, determined 
by the finding of the jury. This court will not interfere 
to set aside the verdict of a’jury upon questions of fact, 
where there is a conflict of evidence as in this case, unless 
it may well be assumed from the circumstances of the case 
that some improper influences have been brought to bear to 
affect the jury contrary to right. Wilson & Wilson vs. 
Dibble, 14 Fla., 47. 

In this case it does not so appear from the record. The 
question of the sale and delivery of the goods to defendant, 
their value, the dissolution of the copartnership, the publi- 
cation of the notice of such dissolution, and of the know- 
ledge of such dissolution by the defendant, were all matters 
of proof, and evidence in reference to each and all of them 
was introduced by both parties. It is true that some evi- 
dence was introduced immaterial to the issues on trial. 
The two letters, one of date January 15th, 1872, from Wm. 
Nickels to the defendant Mooring, and the answer to the 
same without date, were of such character; but these let- 
ters were both introduced by the plaintiffs and not by the 
defendant, and seem not to have been objected to. This 
fact appears in the amendments to the case and exceptions 
allowed and settled by the judge who presided at the trial. 
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The subsequent letter from the defendant to Nickels, dated 
November 25th, 1872, was introduced by the defendant’s 
counsel and objected to by the plaintiffs. It was probably 
offered for the purpose of doing away with the impressions 
which might be created by the former letter from Mooring 
to Nickels, previously introduced by the plaintiffs. It isa 
family letter, and while entirely immaterial to the issue, we 
cannot see how it could operate in any way legally preju- 
dicial to the rights of the plaintiffs. 

The court will not reverse a judgment simply for the rea- 
son that immaterial evidence has been introduced on the 
trial. It must appear that such evidence was legally preju- 
dicial to the parties’ rights, or calculated to have an inju- 
rious influence upon the minds of the jury, and to mislead 
them in their endeavors to arrive at a correct conclusion. 
Thorndike vs. City of .Boston, 1 Metcalf, 242; Barry vs. 
Bennett, 7 Metcalf, 354. 

We cannot see how either of these letters could possibly 
bear upon the issues which were evidently in the minds of 
the jury when they agreed upon their verdict. They have 
determined as a matter of fact that the defendant Mooring 
had no notice of the dissolution of the partnership existing 
between the plaintifis; that the said Mooring did pay the 
debt which he owed to the plaintiffs by the delivering of a 
check to Thomas N. Gautier, one of the copartners and 
plaintiffs. It was in view of such finding not a question of 
importance whether Nickels and Mooring had negotiations 
for a compromise or arbitration ; whether Mooring had, or 
had not, previously admitted the justness of, or paid the ac- 
count ; or whether there were individual accounts existing 
between the several parties to the action. The question 
also of fraud or collusion between Gautier and Mooring has 
been determined. All the proots upon which such allega- 
tions were based were considered and passed upon by the 
jury. 
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The court below, in its discretion, denied the motion for 
a new trial. This motion was made upon the minutes of 
the court, and two affidavits, one made by the plaintiff 
Nickels, and the other by two of the jurors who tried the 
case. Upon the trial of the cause D. L. McKinnon, a wit- 
ness introduced upon the behalf of the defendant, testified 
as follows: “I had an interview with Mr. Nickels, one of 
the plaintiffs, about a receipt of Thomas N. Gautier, and 
told him I had a receipt for settlement, and Mr. Nickels said 
he supposed Mr. Gautier had as much right to settle the suit 
as he had. 

“ The following is the receipt: 

“¢ November 6, 1872. 

**¢ Received of Edwin W. Mooring, in full payment of all 
demands against him in favor of Nickels & Gautier, a check 
drawn by Van Biel & Fisk on the Fourth National Bank of 
the City of New York for six hundred dollars, payable to 
Thomas N. Gautier, or order, and dated June 15th, 1872. 

“*Nicxkets & GavtiEer, 
“In liquidation.’ 

“T let Mr. Nickels have the receipt, and in a few days he 
returned it, and said he intended to prosecute the suit.” 

Subsequently Mr. Nickels himself testified on behalf of 
the plaintiffs as follows: “I did, at the time I spoke to Mr. 
McKinnon, make the remark, ignorant of and in mistake of 
my legal rights. I afterwards, and upon reflection, con- 
cluded that Gautier had no right to give the receipt. I 
afterwards met Mr. McKinnon at the door of the clerk’s 
office, and told him I would prosecute the suit. He handed 
me the receipt, and I copied it. When I found out my legal 
rights I told him the suit would go on.” 

The aftidavit read upon motion for new trial, made by the 
plaintiff Nickels, substantially restates the evidence he had 
before given on the trial upon the subject of his ignorance 
of his legal rights at the time he made the admission to 
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McKinnon, and alleges that he is informed and believes 
that the jury in finding their verdict for the defendant did 
rely upon his said admission as testified to by McKinnon. 
Baker and Rawls, the two jurors, allege in their affidavit 
that in coming to a conclusion as to what their verdict 
should be in the’case, such admission of Nickels had “ much 
weight with them in forming their verdict, and not being 
instructed by the court that an admission made by a party 
in ignorance and mistake of his legal rights is not binding, 
they gave full validity to the receipt.” 

There is no claim that there was newly-discovered evi- 
dence. After the evidence of McKinnon had been taken, 
Nickels, the plaintiff and copartner, was examined as a wit- 
ness in his own behalf as fo the very admission to which 
McKinnon had testified, and had made his full explanation, 
that it was uttered in ignorance of his legal rights. The 
proof was before the jury as fully and particularly as it was 
possible to be presented, and they must have considered it 
in coming to a final conclusion. Baker and Rawls, as ju- 
rors, were aware of the explanation which had been given 
by Nickels, because they say that “ not being instructed by 
the court,” &c., they gave full validity to the receipt. Had 
the counsel for the plaintiffs desired any instruction from 
the court to the jury on this subject, he had opportunity 
to obtain it; having neglected so to do at the proper time, 
he cannot now be allowed a new trial for the purpose of 
trying the experiment. However, it makes little difference 
whetler the admission was made in ignorance of legal 
rights or not; there is no proof that by the terms of the dis- 
solution of the partnership Gautier was not, equally with 
Nickels, entitled to receive and receipt for demands due the 
firm. The debt had been settled by Mooring with Gau- 
tier, one of the copartners and plaintiffs, and a receipt in 
full, about the validity of which there is no question, had 
been given in the name of the firm. Under such a state of 
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facts one copartner has the right to settle demands and give 
receipts to bind the firm, even after dissolution of the co- 
partnership. Story on Partnerships, 528; Granger vs. Me- 
Gilvra, 24 Ill., 152. 

We cannot see that the charge of the court to the jury 
was wrong. It goes in some particulars, perhaps, beyond 
the necessities of the case under consideration, and touches 
upon subjects which seem not to have been material to the 
issues, but it contains nothing which in our judgment tends 
to mislead the jury. The first part of such charge to which 
an exception was taken is in the following words: “If, how- 
ever, it appears to you from the evidence that all debts were 
assigned and transferred to Nickels as his property, any 
debtor who had notice of this would be bound to make pay- 
ment to Nickels alone, and if he paid anybody else he would 
be obliged to pay the money over again.” 

There is no evidence in the record that this debt, or any 
debt due to the firm of Nickels & Gautier, had been assigned 
or transferred to Wm. Nickels. On thecontrary, Nickels him- 
himself testifies: “The debt belongs to the firm, and was 
never assigned to me.” The notice of the dissolution of the 
copartnership simply announces that the firm is dissolved 
by mutual consent, and that the accounts and business will 
be settled by Nickels. 

The second exception to such charge was to the following 
language: ‘“ The obvious duty of all agents is that of keep- 
ing exact accounts of their doings, and particularly of all 
pecuniary transactions. After a reasonable time has elapsed, 
you will presume that such an account was rendered, ac- 
cepted, and settled, otherwise any agent might always re- 
main liable to be called upon for such account.” 

There was evidence tending to show that Nickels, who 
was the father-in-law of the defendant Mooring, was his 
agent for some time. 

Mooring testifies that he was captured in “September, 
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1864. After that time Mr. Nickels was my agent. I was 
absent eight months before my return. Mr. Nickels had 
large amounts of my money in his hands; can’t say how 
much, belonging to me; can’t approximate; several thou- 
sand dollars. He did not have less than thirty thousand 
dollars.” 

In relation to such agency the plaintiff Nickels testified: 
“] was agent for Mooring for part of time the accounts were 
kept; can’t designate the time. I had some Confederate 
money of Mooring’s in hand; can’t state the amount. I 
suppose I have of his in hand now two or three thousand 
dollars. I was agent for him at different times. Some- 
times could not satisfy him, and I would cease. Can’t say 
when agencies commenced or closed; have nothing to show 
this.” 

This charge of the court bore directly upon this evi- 
dence of agency, and as it is admitted by the counsel for 
the plaintiff in his agreement “to be correct in the ab- 
stract,” we conclude that it might, in the consideration of 
the evidence given by the jury, have a “practical applica- 
tion to the case before the court.” 

The request of the plaintiffs’ counsel that the court charge 
the jury on the several points set out in the record was sub- 
stantially complied with. It seems to us that the charge 
was full and explicit. It is not necessary that the court in 
their charge to the jury should use the exact language of the 
counsel in such request. It is sufficient that the substance 
be embodied in the charge, and the material legal] proposi- 
tions presented clearly to the jury. 

The judgment must be affirmed, and such is the order of 
the court. 
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Dotuinsr, Porrer & Co., PLamwiirrs anp APPELLANTS, vs. 
Frances Snow Et Ats., DEFENDANTS AND REsPONDENTS. 


1. The wife’s separate estate is an equitable estate where the legal title is 
vested in some other person for her benefit, and the trustee is a neces- 
sary party to a suit seeking to charge such estate. 

. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable to the law 
of the trust as disclosed by the deed or settlement which created it. 

3. Neither the Constitution nor the Laws of this State restrict the power 

of the wife to become the beneficial object of such a grant. Her power 
to acquire such separate estate is in no way restricted. 


aw 


4, At common law, the promissory note of a married woman is void. The 
Constitution and Statute of this State make no change in this respect. 
Neither at law nor in equity can she bind herself so as to authorize a 
personal judgment against her. 


5. There are material differences between the equitable “ separate estate” 
of the wife and the “statutory separate property”’ of the wife. A com- 
plaint or bill seeking to change either should disclose which class of 
preperty is sought to be affected. 


Appeal from the Circuit Court for St. Johns county. 

This is an action brought under the Code of Procedure. 
There was an answer setting up several distinct defences to 
the original complaint, and the plaintiffs demurred to each 
defence, on the ground that it did not state facts sufficient 
to constitute a defence to the complaint. The Circuit Court 
sustained some of the demurrers and overruled others, and 
held, that as the complaint was defective and demurrers 
reached back to it, it must be amended. The plaintiffs then 
filed an amended complaint alleging— 

1. That the defendant, Frances Snow, is a married woman, 
and the wife of the defendant, Henry M. Snow. 

2. That the defendant, Jennie P. Spear, is a married wo- 
man, and the wife of the defendant, Charles Spear. 

3. That the defendant, Frances Snow, on the third day 
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of August, 1869, at St. Augustine, Florida, made her prom- 
issory note, in writing, dated that day, whereby, for value 
received, she promised to pay to the order of one Walter 
Ginnity the sum of seven hundred dollars, twelve months 
after date, with interest, and then and there delivered the 
same to the said Walter Ginnity. 

4, That at the time of the making of the said note, the 
defendant, Jennie P. Spear, endorsed the same as security 
thereon, and guaranteed the payment of the same. 

5. That afterwards, and before the said note became due, 
the said Walter Ginnity endorsed, transferred, and assigned 
the same to the plaintiffs, who are now the lawful holders 
and owners thereof. 

6. That the consideration for which the said note was 
given was property purchased and held by the said Frances 
Snow and Jennie P. Spear, as their separate estate. 

7. That no part of the said note has been paid, wherefore 
plaintiffs demand judgment against the defendants, Frances 
Snow and Jennie P. Spear, for the sum of seven hundred 
dollars, with interest thereon from the third day of August, 
1869, besides the costs of this action, and that the same be 
levied and collected out of their, or either of their, separate 
estate. 

To this complaint the defendants, Frances and Henry 
Snow and Jennie P. Spear, demurred, on the ground that 
the complaint did not state facts sufficient to constitute a 
cause of action. The Circuit Court sustained the demurrer, 
and judgment was entered dismissing the action, and from 
this judgment the plaintiffs appealed. 


Fleming & Daniel for Appellants. 


The point made by the defendants on the demurrer and 
sustained by the court below was, that the note in question, 
being made by a married woman, and the maker not stating 
therein what particular separate property she proposed to 
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bind thereby, or to be responsible therefor, the same is void, 
In other words, that a married woman in this State can- 
not make a valid promissory note, except it is expressed 
therein that certain separate property of such married wo- 
man is intended to be bound thereby. 

The act of March 6, 1845, known as the “ Married Wo- 
man’s act,” (Thomp. Dig., 221-2,) provides that, “ hereafter, 
when any female, a citizen of this State, shall marry, or 
when any female shall marry a citizen of this State, the 
female being seized or possessed of real or personal property, 
her title to the same shall continue separate, independent, 
and beyond the control of her husband, notwithstanding 
her coverture, and shall not be taken in execution for his 
debts; provided, however, that the property of the female 
shall remain in the care and management of her husband.” 
And further, “ married women may hereafter become seized 
or possessed of real and personal property, during coverture, 
by bequest, demise, gift, purchase or distribution ; subject, 
however, to the restrictions, limitations and provisions con- 
tained in the foregoing section.” 

And the same act provides further, that “all property, 
real and personal, which shall belong to the wife at the 
time of her marriage, or which she may acquire in any of 
the modes hereinbefore mentioned, shall be inventoried and 
recorded in the Circuit Court clerk’s office of the county in 
which such property is situated, within six months after 
such marriage, or after said property shall be acquired by 
her, at the peril of becoming liable for her husband’s debts, 
as if this act had not been passed; provided, that any omis- 
sion to make said inventory and record shall in no case con- 
fer any rights upon her husband.” 

The married woman acquiring property by any of the 
means in the act above cited, except by distribution, takes 
by purchase, 7. ¢. by her own act and agreement, (see Black- 
stone’s Com., marg. p. 241,) and she is a necessary party to 
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the agreement or contract by which the title to the property 
is vested in her; therefore a contractor. 

By the common law the wife could not acquire property, 
but to compensate for this disability, neither could she be 
held liable on contract. Upon marriage, her legal existence 
became entirely merged in her husband. 

Under our statute, however, the wife not only holds her 
property, real and personal, of which she is seized and pos- 
sessed at the time of marriage, “separate, independent, and 
beyond the control of her husband, notwithstanding her 
coverture,” but she can acquire property by any of the 
means above stated, that is, by purchase, which is held by 
her in the same manner. She is a purchaser, and her title 
to the property separate, independent, and beyond the con- 
trol of her husband; the husband having simply the care 
and management of the property. Thus the laws of our 
State recognize the separate existence of the wife as to ac- 
quiring and holding property. 

Mr. Smith, in his work on Contracts, (4 Am. Ed., 317-18,) 
says: “It is a general rule that a married woman cannot 
bind herself by any contract made during coverture, not as © 
in the case of an infant from any presumption of incapacity, 
but because she has no separate existence; her husband and 
she, being in contemplation of law, but one person.” 

And see also Chitty on Contracts, (10 Am. Ed., 194): “A 
married woman has, in general, no power or capacity to 
contract, so as to sue, or be sued, either with or without her 
husband, on her contract made during coverture, for she 
has in legal contemplation no separate existence, her hus- 
band and herself being in law but one person; and she is 
unprovided with the means of satisfying her engagements, 
her husband being entitled to her rights, and to any property 
she may acquire, even while living apart from him in a state 
of adultery. Her incapacity rests upon these principles, not 
upon the notion that she is under the control of her hus- 
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band during the coverture, and cannot, on that account, 
assent.” 

Tbe common law basis the wife’s incapacity to contract 
on the ground that she cannot hold property out of which 
her engagements may be satisfied, and because she has no 
separate existence apart from her husband. 

Now, as our statute recognizes the separate existence of 
the wife in acquiring and holding property during cover- 
ture, and it is provided by the Code of Procedure, (under 
which this action is brought,) Sec. 220, par. 5: “In an ac- 
tion brought by or against a married woman, judgment may 
be given against her, as well for costs as for damages, or 
both fur such costs and such damages, in the same manner 
as against other persons, to be levied and collected out of 
her separate estate, and not otherwise.” 

The right of the wife to purchase and hold property car- 
ries with it, in our opinion, the corresponding liability for 
the purchase-money or price of the thing purchased ; and it 
will be borne in mind that the amended complaint sets up 
that the consideration for which the note, the subject of this 
action, was given, was property purchased and held by the 
said defendants, Frances Snow and Jennie P. Spear. 

We cannot think that it was the intention of the framers 
of this law to offer a premium for fraud by permitting a 
married woman to become a purchaser, and at the same 
time render invalid her contract for the payment of the pur- 
chase-money, because she does uot designate therein some 
particular separate property to be bound thereby. 

The provision of the Code above cited is general, that2the 
judgment against a married woman “be collected of her 
separate estate,” and does not limit it to any particular sep- 
arate estate which may be mentioned in the subject of the 
action against her. Nor is there anything in the married 
woman’s act which would seem to imply that the Legisla- 
ture intended to limit the wife’s liability on her contract for 
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the purchase-money of her separate property to any par- 
ticular property, or to render invalid her contract even as 
against the very property purchased, unless the same is spe- 
-cified in her written obligation. 


Mr. J. B. Stickney for Respondents. 
Mx. Justice Westoorr delivered the opinion of the court. 


The basis of this action is the following promissory note: 
“ $700.00. Sr. Aveustine, August 3, 1869. 

Twelve months after date I promise to pay to the order 
of Walter Ginnity seven hundred dollars, with interest, 
value received. Frances Snow.” 


This note is endorsed : 
“ Jennie P. Spear. 


Watrer Ginnity.”’ 

This action is brought by Dollner, Potter & Co., the en- 
dorsees of Walter Ginnity, against Frances Snow as the 
maker of said note, and her husband Henry M. Snow, 
and against Jennie P. Spear, the plaintiffs alleging that 
she “endorsed the note at the time it was made as secu- 
rity thereon and guaranteed the payment of the same.” 
Her husband is also a party. The plaintiffs allege that the 
consideration for which said note was given was property 
purchased and held by the two married women as their 
“separate estate.” The plaintiffs pray judgment for prin- 
-cipal and interest of said note against defendants, Frances 
Snow and Jennie P. Spear, “and that the same be levied and 
collected out of their or either of their separate estates.” 
To this complaint the defendants, the married women, de- 
mur, the ground of the demurrer being “that the com- 
plaint does not state facts sufficient to constitute a cause of 
-action.” 

This demurrer is sustained. There is judgment dismiss- 
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band during the coverture, and cannot, on that account, 
assent.” 

Tbe common law basis the wife’s incapacity to contract 
on the ground that she cannot hold property out of which 
her engagements may be satisfied, and because she has no 
separate existence apart from her husband. 

Now, as our statute recognizes the separate existence of 
the wife in acquiring and holding property during cover- 
ture, and it is provided by the Code of Procedure, (under 
which this action is brought,) Sec. 220, par. 5: “In an ac- 
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be given against her, as well for costs as for damages, or 
both fur such costs and such damages, in the same manner 
as against other persons, to be levied and collected out of 
her separate estate, and not otherwise.” 

The right of the wife to purchase and hold property car- 
ries with it, in our opinion, the corresponding liability for 
the purchase-money or price of the thing purchased ; and it 
will be borne in mind that the amended complaint sets up 
that the consideration for which the note, the subject of this 
action, was given, was property purchased and held by the 
said defendants, Frances Snow and Jennie P. Spear. 

We cannot think that it was the intention of the framers 
of this law to offer a premium for fraud by permitting a 
married woman to become a purchaser, and at the same 
time render invalid her contract for the payment of the pur- 
chase-money, because she does not designate therein some 
particular separate property to be bound thereby. 

The provision of the Code above cited is general, thatthe 
judgment against a married woman “be collected of her 
separate estate,” and does not limit it to any particular sep- 
arate estate which may be mentioned in the subject of the 
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the purchase-money of her separate property to any par- 
ticular property, or to render invalid her contract even as 
against the very property purchased, unless the same is spe- 
-cified in her written obligation. 


Mr. J. B. Stickney for Respondents. 
Mx. Justice Wexstoorr delivered the opinion of the court. 


The basis of this action is the following promissory note: 
* $700.00. Sr. Aveustine, August 3, 1869. 

Twelve months after date I promise to pay to the order 
of Walter Ginnity seven hundred dollars, with interest, 
value received. Frances Snow.” 


This note is endorsed : 
“ JennrE P. SPEAR. 


Watrter Grynity.” 

This action is brought by Dollner, Potter & Co., the en- 
dorsees of Walter Ginnity, against Frances Snow as the 
maker of said note, and her husband Henry M. Snow, 
and against Jennie P. Spear, the plaintiffs alleging that 
she “endorsed the note at the time it was made as secu- 
rity thereon and guaranteed the payment of the same.” 
Her husband is also a party. The plaintiffs allege that the 
consideration for which said note was given was property 
purchased and held by the two married women as their 
“separate estate.” The plaintiffs pray judgment for prin- 
-cipal and interest of said note against defendants, Frances 
Snow and Jennie P. Spear, “ and that the same be levied and 
collected out of their or either of their separate estates.” 
To this complaint the defendants, the married women, de- 
mur, the ground of the demurrer being “that the com- 
plaint does not state facts sufficient to constitute a cause of 
-action.” 

This demurrer is sustained. There is judgment dismiss- 
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ing the complaint, and from this judgment this appeal is 
prosecuted. 

The general question, therefore, presented by the plead- 
ings is the sufficiency of the complaint. The decision of 
the question thus presented involves, to a limited extent, a 
consideration of the general subject of the rights and pow- 
ers of married women under our constitution and statutes. 
This complaint is defective in that it fails to set up the 
character of the separate estate sought to be bound by the 
judgment. Both before and since the statute, there could 
be separate estate of the wife which, beyond question, could 
not be made subject to the promissory note of the wife. It 
is true that as to her separate estate the wife is considered 
in equity, for most purposes, as a feme sole, whether such 
estate was acquired before or since the statute ; yet the com- 
mon and necessary doctrine both in England and the United 
States is, that she is so only so far as the deed creating the 
estate makes her so. Any act aginst the terms of the in- 
strument creating the estate by which the wife even con- 
sents to a charge, would be ineffectual for want of power to 
create a charge. Neither the constitution nor the statute 
prohibits the wife from acquiring, since their enactment, such 
a separate estate as was recognized and known before their 
existence. They did not in this respect restrict her power 
to become the beneficial subject of a settlement or grant 
made with such restrictions, powers and trusts, conform- 
able to law, as the grantor might deem proper. If 
under such instrument the property was to remain in 
the care and management of her trustee, and she was to 
have the use of the rents, issues and profits thereof, the 
statute did not have the effect to transfer this management 
and the right to the profits to the husband. Now, this sep- 
arate estate, which we see was authorized before as well as 
since the statute, was a creature of a court of equity to 
protect the wife against the marital rights of the husband. 
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It was an equitable estate. The legal title was in a trustee 
for the benefit of the wife. 4 Penn. State, 429 ; 4 Conn., 10. 
The law as to such separate estate, so far as it can be appli- 
cable to or arises out of this case, and beyond that point we 
do not go, is that the amount of the wife’s promissory note, 
given for property purchased to be her separate estate, and 
for the direct benefit of such estate, is in equity a charge 
upon her separate estate, if such charge is consistent with 
the restrictions imposed by the donor or grantor as part of 
the terms of the gift or grant. As to such estates as we are 
now treating, this is the rule, whether the estate was created 
before or since the statute. In suits seeking to subject sep- 
arate estate of this character, as remarked by Judge Com- 
stock in Yale vs. Dederer et ux., 18 N. Y., 268, the trustee 
having the title is “an indispensable party.” The trustee 
not being before the court, we cannot see how such separ- 
ate estate can be affected or charged with this debt. 3 Ves., 
443; note to 2 Story’s Eq., 11 Edition, $1396. 

Again, in order to make out a charge against such separ- 
ate estate, the complaint must necessarily set forth the deed 
or instrument creating the trust, or the nature and incidents 
of the trust estate, as upon its terms depends the power to 
create the charge. It is thus clear that this complaint fails 
to state facts sufficient to make this amount a charge against 
such separate estate, and that an indispensable party de- 
fendant is omitted to be made. Again, these plaintiffs fail 
to allege the present existence of any separate estate, and 
yet pray a judgment for a sum to be satisfied out of it. 31 
Ala., 443; 26 Ala., 337; Voor. Code, 187, and cases cited. 

What has been said is upon the hypothesis that the estate 
here sought to be bound is what is strictly known as the 
equitable, separate estate of the wife. Now the property 
which the wife may acquire is necessarily limited to two 
kinds, viz.: that in which she has an equitable title, and 
that in which she has the legal title and of which she is the 
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owner. What is before said covers and embraces all that 
property in which she may have an equitable title only, and 
that strictly and properly is her “ separate estate,” the estate 
which the plaintiffs here seek to charge. We might here 
cease the treatment of this question and dispose of the case 
upon the grounds before stated, but it is not deemed im- 
proper to briefly allude to the constitutional provisions as 
well as the statute upon this subject. The property which 
the wife acquires under the constitution (other than separate 
estate as before described,) and to which she has the legal ti- 
tle and of which she is owner, is called by the constitution 
her “ separate property.” The constitution did not propose, 
however, to divest the wife of a right to acquire a strictly 
separate estate, nor did the statute before the constitution 
render it impossible for the wife to acquire a separate estate, 
except upon the condition that it was to remain in the care 
of the husband, he to have the right to the hire and issues 
thereof. The purpose of the whole law is to give to the 
wife additional rights, not to destroy those before existing. 
She could take just such equitable interests as the deed gave, 
no more, no less. The statute regulated and controlled 
property in which title was in the wife at the time of 
marriage. It provided that her title should continue, separ- 
ate, independent and beyond the control of her husband, 
not to be taken in execution for his debts notwithstanding 
her coverture, but the property was to remain in the care of 
her husband, and the wife was not permitted to sue him for 
the rents, hires or issues of property to which she had sep- 
arate and independent title under the act. This must be 
restricted in its application to such property only as would, 
by virtue of the marital rights of the husband, have other- 
wise passed to him, or to his care and management—that is 
such property as to which the husband, by virtue of mar- 
riage, became entitled to ownership or control. The statute 
further provided, “that married women may hereafter be- 
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come seized and possessed of real and personal property du- 
ring coverture by bequest, demise, gift, purchase or distri- 
bution,” not to be subject to the debts of the husband, but 
to remain in his care and management without liability to 
account. It also provided that the husband and wife should 
join in all sales, transfers or conveyances of the property of 
the wife, and that the real estate of the wife should only be 
conveyed by the joint deed of the husband and wife, ac- 
cording to the laws of Florida regulating conveyances of 
real property. The question whether the property of the 
wife, of which she was the owner at the time of her mar- 
riage, or acquired subsequently under the constitution and 
law, and which she owned and still owns, is subject in equi- 
ty to be charged for her promissory, note has not been pre- 
sented by counsel. An interesting question in connection 
with this subject is, what effect the restriction as to the 
transfer of the property of the wife, its management, and 
the right to the rents and profits thereof in the husband, 
has upon the general equitable doctrine applicable strictly 
to her equitable separate estate,in its application to her 
statutory separate property. Another interesting question 
is, whether the constitution repeals any part of the statute, 
and if so, the extent of the repeal and its effect upon the 
power of the wife to charge her “statutory separate prép- 
erty.” The position taken by counsel in this case, if we 
understand them, is, that the wife having been given power 
to acquire property by purchase, carries with it a correspond- 
ing liability on her part for the purchase money ; and that 
her contract (in this instance her promise to pay) is binding 
upon her. The constitution and statute do not enable the 
wife to bind her person, either at law or in equity, by con- 
tract, or subject her to be sued at law. 18 New York, 265; 
37 N. Y., 35; 11 Casey, 385; 12 Harris, 80; 16 Ohio, 480; 
39 Barb., 194; 46 Mo., 532; 23 Ala., 639; 22 Barb., 371; 
9 Kan., 80; 8 C. E. Green, 526 ; 31 Ind., 233 ; 35 Ind., 353; 
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26 Texas, 685; 1 Green, 97-105; 6 ibid., 269-282; 13 
Wis., 125 ; 15 Wis., 365-380. The power given to the wife 
in most of these States, the decisions of whose Courts are 
cited, is beyond that conferred in this State. The statute 
of Maine, like that of Florida, gives the wife power to ac- 
quire real estate by purchase, and we cite with approbation 
the language of its courts upon this particular subject : 
“Tt is contended that inasmuch as the statute author- 
izes married women to become seized and possessed of real 
estate by purchase, it must by necessary implication author- 
ize such women to enter into contracts of bargain and sale, 
and must also carry with it all the rights usually exercised 
by those making such contracts, including the right to make 
and execute promissory notes in payment of estate thus pur- 
chased. Such aconstrnuction would manifestly extend these 
statutory provisions much beyond the limits contemplated 
by the Legislature, and would overturn well-established rules 
of law defining the rights of married women. Purchase, 
in its most enlarged and technical sense, signifies the lawful 
acquisition of real estate by any means whatever, except by 
descent. There are six ways of acquiring title by purchase: 
1, by deed; 2, by devise; 3, by execution; 4, by prescrip- 
tion; 5, by possession or occupancy; 6, by escheat. 
It therefore by no means follows that because the statute 
authorizes a married woman to hold real estate by purchase, 
that she must be authorized to pay the consideration by her 
promissory notes. The intention of the Legislature appears 
to have been to annul that rule of the common law by 
which the husband by marriage became the owner of the 
personal property of the wife, and entitled to receive the in- 
come of her real estate, and to protect her property by de- 
claring it to be exempt from any liability for the debts and 
contracts of the husband. There does not appear to have 
been any language used in the act with a design to remove 
the disabilities imposed by the common law upon a feme co- 
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vert, and to enable her, contrary to its rules, to make sales 
and purchases of property. The notes referred to were, there- 
fore, given by a person having no power to bind herself by 
such contracts, and are consequently void.” 34 Maine, 
572; 5 Wis., 245; 9 ib., 524; 9 Foster, 77; 15 N. Y., 575. 

What is here said as to the purpose of the Legislature in 
the matter of the income of the real estate of the wife is not, 
as a matter of course, applicable to our statute, as in this re 
spect our Legislature has expressed a different intention. 
What is said as to the power of a married woman to act as 
a feme sole in the matter of binding herself at law for her 
promissory note, is, however, correct beyond question. 

The conclusion we reach, upon principle and authority, is 
that the wife’s promissory note is not effective to bind her 
person either at law or in equity, and that neither the Con- 
stitution nor the statute give her to this extent the power of 
a feme sole. Whether her “separate property,” under the 
Constitution and statute, or what is called by the books her 
“separate statutory property,” can be charged with the 
amount of such note when given for a purchase of property 
to be her separate statutory property, is a question of too 
much importance to be determined, except after thorough 
argument, and in a case where the pleadings properly pre- 
sent that question. The allegation that the note was given 
for property purchased and held as separate estate, does not ' 
set up the present existence of a separate estate. In this 
ease the existence of a “separate estate,” or a “separate 
statutory property,” is not averred. The complaint fails to 
make a case where a judgment can be rendered against 
either, as neither is alleged to exist. It will be seen, by con- 
sulting the cases (cited in note d to section 142, New York 
Code by Voorhees, page 187, and Wait’s Code, 217,) upon 
the subject of the sufficiency of a complaint in a case of this 
character in New York, that this view is fully sustained by 
them. Indeed, they go much further than there is any 
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necessity for us to go in disposing of this case. These 
requisites, as to the sufficiency of the complaint in such a 
case, are not obviated by the provisions of the Code regulat- 
ing the practice as to the manner of entering judgments 
against femes covert. The same provision is in the New 
York Code. This section of the Code (220) simply provides 
that where a judgment can properly be entered against a 
married woman, that as to the costs and damages recovered, 
the manner of entering the same in the judgment shall be the 
game as in other cases. It then provides that this judg- 
ment so entered shall be levied and collected of her separate 
estate. This section itself prohibits a general judgment at 
law against the wife, and restricts its operation to this prop- 
erty. As to the precise manner in which such judgments 
are satisfied we do not think it proper to state, as this ques- 
tion is not presented by this case. The judgment herein is 
final, sustaining the demurrer and dismissing the complaint. 
Generally the proper order to be made herein, under the 
circumstances, would be to sustain the judgment without 
prejudice to the parties filing a bill in equity under the new 
practice. As, however, there would arise some questions as 
to the limitation of the action, the proper order, we think, 
is to affirm the judgment in so far as it sustains the de- 
murrer, and to reverse it in so far as it directs the com- 
plaint to be dismissed, and to remand the case, with direc- 
tions to permit the plaintiffs to amend upon payment of 
all costs in the Cirenit and Supreme Courts, including the 
cost of such motion. 

The judgment is reversed in so far as it directs the com- 
piaint to be dismissed, and the case will be remanded with 
directions to permit such amendments as are proper upon 
the payment of all costs, and there will be judgment in this 
court against appellants for all costs by respondents ex- 
pended in this behalf. 
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Brensamin CHANDLER, APPELLANT, vs. GEoRGE W. SHERMAN, 
: APPELLEE. 


1. It is the duty of a partner, to whom is entrusted the management of 
the books, to keep precise and accurate accounts of all his transac- 
tions for the firm. He should have the books always ready for in- 
spection and examination, and his conduct should be consistent with 
fair dealing and good faith. 


UAW LISRARY 


t> 2. One partner may exercise such poyers and make such contracts as are 
se’ appropriate to the business in which the parties are engaged, and 
at within the customs and commercial practice thereto appertaining. A 

contract clearly beyond such powers, customs and commercial prac- 
Lies tice, cannot be sustained as against the firm, unless it is made with the 


consent of the other partner. Hence, where the aggregate amount of 
the capital contributed by two partners is the sum of $16,000—one 
contributing $9000, the other $7000—ncither partner has authority, 
without the assent of the other, to borrow the sum of $2000 from a 
third party, agreeing to pay therefor twenty-five per cent. of the net 
profits of the concern. Where, in such case, the one partner avers 
the assent of the other, he is held to strict proof of the same. 


UNIV. 6 


3. Two pariners agree that either of them may take a certain proportion 
of the property, within a fixed time, at a certain valuation. This con- 
tract being executed by one of the parties taking possession within 
the time fixed, the other cannot insist upon the price which the part- 
ner taking the property received for it from a third party. He is re- 
stricted to the agreement. 

4, Where the firm has purchased the interest of a third partner, and has 
paid a large proportion of the purchase-money, the managing partner 
of the concern cannot, without the assent of the other partner, debit 
himself in the accounts of the new firm with its debt to the retiring 
partner, and claim a proportionate share of the assets of the old firm. 
The balance of the debt to the retiring partner is a debt of the new 
firm, and the acceunt must be sostated. Even if the retiring partner 
has accepted the managing partner as his exclusive debtor for the 
balance, the managing partner would be entitled to nothing more 
than such credit as would follow the payment of an ordinary debt of 
the new concern. 

5. In the absence of a special agreement, one partner’s accounts with the 
firm cannot be charged directly against his contribution to the capital, 
the other partner's individual account being charged up in his general 
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aecount with the firm. The same rule must control in each case. 
The proper rule is to charge each sum in the individual account with 
the firm. 


6. Five dollars per day is not an exorbitant or unusual allowance for the 
services of an accurate, competent and industrious accountant and 
master. The Circuit Court having found the time employed, and 
there being no satisfactory testimony to the contrary, this Court must 
approve such finding. It is the duty of the Judge to see that he does 
not allow for more labor than has been properly performed. 


7. Where neither partner is blameless, the costs should be divided ameng 
the parties in a suit for dissolution and an account. 


Appeal from the Circuit Court for Escambia county. 
Sherman was complainant in the cause. The facts of the 
case are stated in the opinion of the court. 


A. £. Maxwell and W. A. Blount for Appellant. 

G. A. Stanley for Appellee, Sherman. 

C. C. Yonge and G. P. Raney tor the Master. 

Mr. Justice Westcorr delivered the opinion of the court. 


This is a bill brought by one partner against another for 
dissolution and account. The bill alleges the formation of 
a partnership for the purpose of prosecuting the business of 
sawing lumber; that the business was carried on for some 
time, when the mill was destroyed by fire; that upon its 
destruction plaintiff advised defendant that he was unwill- 
ing to continue the business longer, and requested that the 
business be wound up, and a statement had, to which re- 
quest defendant refused assent; that shortly thereafter he 
(the defendant) left the State, and upon his return found 
that the defendant had taken possession of the property and 
mill site, and had formed a new copartnership with other 
parties, excluding him from any participation therein ; that 
defendant refuses to come to an account as to the partner- 
ship transactions. Plaintiff prays for dissolution, for an ac- 
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count, and for a decree for whatever may be found due him. 
Defendant interposed a demurrer to the bill. This demur- 
rer is overruled. Defendant than filed an answer denying 
the charges of exclusion, of refusal to account, of all improp- 
er conduct, and submitting to and requesting an account 
between the parties. There was an interlocutory decree for 
reference to a master to state an account. 

To the report of the master there were exceptions by de- 
fendant, and there was also objection to the amount allowed 
to the master for his services by the court. Some of these 
exceptions were sustained by the court, the master’s charge 
was allowed, and there was a decree against the defendant 
for the sum found due to plaintiff, and for all costs. 

The first ground of appeal is the judgment of the court over- 
ruling defendant’s demurrer to the bill. Waiving the ques- 
tion whether pleading over after this judgment upon the 
demurrer was not an abandonment or waiver, it is clear that 
the demurrer was properly overruled. The principal and 
necessary instrument by which the business was to be con- 
ducted (the mill) was here destroyed. As to the remaining 
property, the allegation is that it was taken possession of 
exclusively by the defendant, and was being used in other 
enterprises not connected with the joint interest of the par- 
ties. The plaintiff also alleges a refusal to account and the 
refusal of the defendant to give him access to the books of 
the concern. It is unnecessary to cite any authorities to 
show that these facts canstitute a ground for a decree of 
dissolution and for an accounting. 

The next ground upon which a reversal of the decree is 
sought is the judgment of the court overruling the excep- 
tions of the defendant to the master’s report, and the allow- 
ance of five hundred dollars as compensation to the master. 

The first exception of the defendant to the report of the 
master was “ because of the refusal of the master to allow a 
credit of $3000 to him for that amount paid Mrs. White- 
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sides on account of the firm, as shown by the evidence.” 
The decree of the court as to this exception was that it be 
“sustained so far as to allow interest on the sum of two 
thousand dollars borrowed from Mrs. Whitesides by the re- 
spondent, at the rate of eight per cent. per annum from the 
time the same was borrowed until payment of the same, in- 
stead of the allowance for interest claimed by respondent.” 
The testimony upon this matter is substantially as follows: 

George W. Sherman, the plaintiff, states: “ After my re- 
turn from Virginia after the mill was burned, and about the 
third of September, A. D. 1872, I met Mr. Chandler, the 
defendant. I requested a settlement. He said he had used 
my money, but would have it in ashort time. I waited 
for three months. I called on him at his house. He said 
he wanted to call my attention to a matter. He asked if I 
recollected his having borrowed $2,000. I told him I recol- 
lected a conversation that passed between us at the time 
he said he borrowed the money. I asked him to let me have 
the books ; he said you can’t have them ; I demanded them. 
He replied you shan’t have them. It was the agreement in 
the copartnership that he should have the control and cus- 
tody of the books. I knew nothing of book-keeping. He 
never asked me to come to an account. I told him I 
wanted the books to have them posted. Mr. Chandler sub- 
sequently, and after the commencement of this suit, placed 
the books in the hands of my attorney.” When asked what 
occurred between him and Mr. Chandler as to the alleged 
loan of $2,000, he says: “ Sometime in 1868, when we had 
been running the mill about three weeks, he said he had 
found out where he could get some money. He could get 
some from Mrs. Whitesides. I asked him what per centage. 
He said she agreed to lend it to him for his accommodation. 
He did not tell me what per centage. He asked me should 
he take it. I asked him if we needed money. He said yes, 
very badly. I then said if we could get the money at any 














JANUARY TERM, 1877. 103 








Chandler v. Sherman—Opinion of Court. 








reasonable per centage we had better take it. Nothing was 
said at that time, or at any time prior to the burning of the 
mill, about one-fourth of the net profits as interest on the 
money. The first I ever heard of this was at his house, 
after my return from Virginia, and after the mill was 
burned. He said nothing about borrowing on his own re- 
sponsibility. I understood he was to get the money for the 
firm. The mill could not have been started without the use 
of some money at this time. Neither at that time nor at 
any time before did he say anything further as to the loan 
of $2,000, or that the firm was hopelessly embarrassed. At 
no time, until I visited Mr. Chandler at his house after the 
mill was burned, did Mr. Chandler inform me what per 
cent. was to be paid for the $2,000. I don’t know who re- 
paid this money to Mrs. Whitesides, or that it ever was re- 
paid. Mr. Chandler attended to the financial part of the 
business ; I left it to him entirely. Mr. Chandler said he 
had paid it with one-half of an undivided half of a tract of 
land that was owned by Mrs. Whitesides and himself. I 
was at no time advised of the valuation at which Mrs. White- 
sides agreed to accept this land in payment of the debt due 
her; I only know what Chandler told me. Mr. Chandler, 
after the burning of the mill, fixed the net profits at 20 or 
$25,000, and claimed one-fourth of it. We had several con- 
versations in reference to the matter of settlement. No 
adjustment of the books was made prior to that by Jordan. 
At no time did I consent or agree that Mr. Chandler should 
borrow money of Mrs. Whitesides or any other person, the 
firm to pay twenty-five per cent. of the net profits made by 
the mill. When the conversation occurred between us on 
this subject, I think the mill had been burned for two or three 
weeks. Ido not know at what rate money could have been 
borrowed at the date of this loan, or that it was difficult te 
borrow it at any rate of interest. I would have preferred to 
stop the mill at the time than to have paid a heavy interest. 
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The prospects of the profits of milling were not in my judg- 
ment such as to justify it. I would have paid one per cent. 
per month, but not 14. Mr. Chandler said that the mill 
was embarrassed financially at that time. The use of this 
money enabled the concern to relieve itself of embarrassment. 
When the mill was burned we were about easy. At one 


time after the mill had stopped, Mr. Chandler had a con- 


versation with a man from Kentucky about some money. 
After he left Mr. Chandler said to me, ‘ What do you sup- 
pose that man wants for his money? I said I do not know. 
Chandler said he wants 25 per cent. of the net earnings of 
the mill. He must think I am a damned fool. He would 
own the mill in three years.” 

Robert Jordan, for the plaintiff, swears that he was the 
book-keeper of the concern from about February, 1869, up 
to the time when the mill was burned, and that he was em- 
ployed in May, 1872; that on May 21, 1873, he made out a 
statement showing the real assets and liabilities ; the part- 
ners placed the books in his hands to make a statement of 
the real assets and liabilities of the firm as a basis of settle- 
ment. There was at this time no charge on the books 
against the concern for $3,000 due Chandler for interest. In 
the month of May, 1873, such a charge is entered in the 
handwriting of Mr. Chandler. At that time there were no 
outstanding liabilities of the firm other than stock liabilities. 
At the time this statement was made, Mr. Chandler claimed 
interest on money advanced the firm. I can’t say that 
Chandler at that particular time spoke of it as money bor- 
rowed by him for the firm on which he claimed the interest. 
At another time he spoke of having borrowed some money 
on which the firm was to pay a large interest. I do not 
think Mr. Sherman was present at this time.” When asked 
whether he knew of any $2,000 borrowed by Mr. Chandler 
for the firm, he states: “I know he borrowed some money, 
but do not recollect the exact amount. I don’t think I was 
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-ever called upon to enter $2,000 to the credit of Mr. Chand- 

ler. Ido not recollect of ever having heard, prior to the 
burning of the mill, of any agreement by Messrs. Chandler 
and Sherman to pay a party twenty-five per cent. of the net 
-earnings of their mill business for the use of $2,000 loaned 
them, but have heard so much about it since that I am not 
prepared to swear that I did not. Previous to February, 
1869, the mill stopped operation from embarrassment. 
The firm was in debt about $5,000 in February, 1869. 
The mill had been in operation a short time. The mill had 
been leased for twelve months before that time on account 
of financial embarrassment. Mr. Chandler gave me the 
money to commence operations. Ido not know where it 
came from. The ledger shows $3,068.94 as paid into the 
concern by Chandler between January Ist and April 19th, 
1869.” 

J. D. Wolfe for the plaintiff : 

He is asked to state what occurred between him and de- 
fendant after the matter in controversy was placed in his 
hands by Mr. Sherman. He answers: “I sent for Mr. 
Chandler, who came. I told him that nothing could be 
done until I had an opportunity of examining the books. 
He said he would bring them. He did bring them, a ledger 
and journal. After examining the books and balance sheet 
as made out by Mr. Jordan, I told him that I saw no reason 
why the matter could not be settled, and proposed to him 
an amicable arbitration, which he assented to, but said that 
he was going up to Choctawhatchee and would take the 
books with him, and when he came back he thought we 
would settle it ourselves. There was no mention made by 
him of $3,000 for interest, or any other claim outside of the 
books as they then stood. After a considerable length of 
time he brought the books back, and then for the first time 
I heard from him this claim about interest. . I told him at 
once that I could not allow it without a contest. He then 
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refused to arbitrate. Upon an examination of the books, I 
found a number of entries beside the one for $3,000 had 
been made by Mr. Chandler after I gave him the books. I 
immediately brought suit, and upon application made to me 
by Mr. Chandler for the books I told him that under instrue- 
tions from my clint, as the case then stood, and in view of 
the entries he had made, I could not deliver him the books. 
The following, as near as I can recollect, are the additional 
and new entries.” The witness then gives some entries. 
It is only necessary to insert one here as bearing upon this 
exception : 
“To B. Chandler—Am’t paid on money borrowed, $3,000.” 
Benjamin Chandler, the defendant for the defendant, 
swears: “ The partnership of Chandler and Sherman was 
formed in January or February, 1866, Hale, Sherman and 
myself being the partners. I obtained the loan of two 
thousand dollars from Mrs. Whitesides, upon pledging one- 
fourth of the net profits of the mill until repaid. I ad- 
vised with Mr. Sherman for days, I think weeks, in refer- 
ence to the matter. I told Mr. Sherman about the terms, 
viz: twenty-five per cent. of the net profits. He consented 
to it, and said it was better than paying a heavy fixed inter- 
est. He urged me to make the loan. We ran the mill sue- 
cessfully after that nearly two and a half years, paying off 
its old debts and leaving a surplus. The book-keeper esti- 
mated that we had $12,000 after paying all debts, consisting 
of cash, lumber, and debts due the firm. I repaid the money 
borrowed from Mrs. Whitesides. I paid $5,000. I claim 
$8,500. This is made up of the estimate of one-fourth 
profits of the mill and the two thousand dollars borrowed 
from Mrs. Whitesides. I had already been credited with 
the two thousand. I had full conversation with Sherman 
upon this subject. I remember distinctly that he asked me 
if I would not be satisfied with legal interest. To which I 
replied no; that I had purchased the claim in good faith and: 
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expected all that it would yield me. This all occurred be- 
fore the middle of January, 1873. About the latter part of 
March or April I told him that upon a proper settlement 
between us I was prepared to pay him anything that might 
be due upon the basis of my having credit for the proceeds 
of the loan obtained trom Mrs. Whitesides. To this he ob- 
. jected, and the interview ended.” There is no written evi- 
dence of any agreement with Mrs. Whitesides. This wit- 
ness being asked, “why did you enter a credit to yourself of 
three thousand dollars in the Whiteside transaction at the 
time you did, although yeu claimed more?” answered: “ Af- 
ter Mr. Wolfe had the settling of this business for Mr. Sher- 
man, he sent for me to talk to me on the subject. He said 
he thought there would be no difficulty in our arriving at an 
adjustment of the business, and in speaking of the loan we 
made he said I would be entitled to all I had paid for the 
loan and no more. Wishing to get the matter settled 
without a suit, I determined to accept the amount I had 
actually paid for the claim, trusting that that would lead to 
a settlement without a suit, and concluded to accept the 
$3,000 as interest, and entered it in that way on the books; 
but I believe that I was fully entitled to the quarter of $25,- 
000. The matter of difference between us had been as to 
what should be charged on that account. It was after Mr. 
Sherman had placed his business in the hand of an attorney 
that the entry for three thousand dollars interest was placed 
by me to my credit in the books of Chandler, Sherman & 
Co., about one or two weeks before legal notice of suit was 
given me.” Question—“ You have heard Mr. Wolfe’s tes- 
timony; leaving out the $3,000, state whether the entries 
referred to are correct, and the amounts properly charged 
and credited? Answer—They are. Question—State when 
and under what circumstances you made all these entries, 
including the $3,000? Answer—The entries were made 
after having had several interviews with Mr. Wolfe on the 
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subject of a settlement, and with a view of having every 
necessary entry made before I exhibited the books to Mr. 
Wolfe, expecting that that would be a basis of settlement 
from what had previously occurred between us.” This wit- 
ness states further, that when these entries were made Mr, 
Wolte had never seen the books: “ After I carried the 
books to Mr. Wolfe, I never had them in my possession. | 
state positively that I never had these books in my posses- 
sion after I placed them in Mr. Wolfe’s hands.” As to the 
value of the land which the witness states he exchanged 
with Mis. Whitesides for her claim against the firm, he 
says: “I repaid Mrs. Whitesides the $2,000 by the sale of 
a tract or parcel of land in Tennessee, on the top of Look- 
out Mountain. I considered the land worth the sum of 
$5,000; I had held it at $6,000. It was about 100 acres of 
unimproved land. I had a joint interest with Mrs. White 
sides. I purchased the land of Spencer Rogers in connec- 
tion with other property. I paid for the whole between 
thirty and forty thousand dollars, money due me by Mr. 
Rogers. The whole tract was estimated at 500 acres. My 
agreement to sell this land to Mrs. Whitesides was made by 
written correspondence. It was a place of great resort in 
the summer, there being a large hotel near it. The land 
commanded a most beautiful view trom the top of the 
mountain, being eligible for building sites. It joined what 
was called the hotel lot. The land ‘is comparatively level. 
I do not think it worth what I gave Rogers. I gave him 
that on his own debt, because I could get nothing else. 
Mrs. Whitesides told me she had conditionally sold this 
land for as much or more than she paid me for it.” This 
witness states that while he was in no way connected or 
related to Mrs. Whitesides, yet that there was a particular 
friendship existing between himself and her, as his wife and 
she were brought up together. He states also that the evi- 
dence of indebtedness given to Mrs. Whitesides was letters 
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which passed between them in regard to it, and that he can- 
not remember whether these letters contain the evidence of 
the amount of the loan and the rate of interest, as the nego- 
tiation was made partly through her daughter, who was 
then at his house, and that there is no written evidence of 
this agreement that he had any knowledge of. Under this 
evidence and the entries in the books, the court found that 
defendant Chandler was entitled to a credit for the sum of 
$2,000, the actual amount borrowed from Mrs. Whitesides 
for the firm, allowing interest thereon from the time the 
same was borrowed to the date of payment. 

The ground of Chandler’s exception is that the court 
failed to allow him a credit of $3,000 interest on this sum, 
the interest he claims to have paid Mrs. Whitesides; at 
the same time claiming that he was really entitled to 
$2,000, the amount of the loan, and to $6,500, which he 
says was a quarter of the net profits. Laying aside the 
claim for $6,500, which is not insisted upon, we must say 
that $3,000 interest on a loan of $2,000 for two years and 
six months is very extraordinary, and is entirely outside of 
a regular or usual course of dealing. Sherman swears that 
he gave no authority for the payment of such interest, and 
that all that he did was to consent to borrow the money at 
a reasonable rate of interest. No entry of it appears upon 
the books of the partnership until long after the operations 
of the firm had ceased. Wolfe says this entry was made 
by Chandler after the books had been in his (Wolfe’s) hands 
as attorney for Sherman, and when a suit was imminent, 
that Chandler in his conversations with him made no claim 
of $3,000 for interest, or any other claim outside of the 
books. The person who was the book-keeper of the firm 
during the time the loan was made cannot say that he rec- 
ollects any such loan, and Sherman swears that Chandler 
made no such claim. until after the mill was burned. In 
May, 1873, this book-keeper makes out a statement of the 








110 SUPREME COURT. 








Chandler v. Sherman—Opinion of Court. 








real assets and liabilities of the firm at the request of the 
parties, and no charge against the concern for the sum of 
$3,000 for interest was on the books, nor did Chandler then 
insist upon its being placed in this statement. Chandler, 
on the other hand, swears that this contract to pay a quarter 
of the net profits was made by him with the consent of 
Sherman; denies positively Wolfe’s statement that the 
$3,000 entry was made as he states, and affirms that he 
paid Mrs. W. the $5,000 by conveying to her his interest 
in atract of land estimated to be worth that sum. He 
states further that the evidence of the debt due to Mrs. 
Whitesides was letters which passed between her and him 
in regard to it; that he cannot remember whether these 
letters contain the evidence of the amount of the loan and 
the rate of interest, as the negotiation was made partly. 
through her daughter, who was then at his house, and that 
there was no written evidence of this agreement so far as 
he knew. 

Under this evidence, the court very properly restricted 
the credit of Chandler to the actual amount of the loan, 
with interest thereon, as shown by the books before this 
dispute originated. An elementary principle resulting from 
the confidential relation of partnership, invested as each 
partner is with power which may involve the estate of all, 
is that it is the duty “of each partner to keep precise ac- 
counts of all his own transactions for the firm, and to have 
them always ready for inspection and explanation.” The 
law requires fair dealing and the utmost good faith between 
parties occupying such confidential relations. This is a lead- 
ing principle, controlling the action of the courts in such 
cases. 

Chandler was the active business manager of the firm. 
Sherman was unfamiliar with book-keeping, and left the 
whole matter to him. Upon the books kept by him and 
under his control at the time this difference commenced was 
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an entry of $2,000 to his credit. This was the amount ad- 
mitted by him to have been received of Mrs. Whitesides. 
How it was paid, if it was paid otherwise than in cash, is 
not disclosed by the books, and the necessary result of the 
entry made by him or under his supervision was that he 
was entitled to a simple credit for this amount with interest 
thereon. This the court has given him, and under the cir- 
cumstances of this case he should have no more. Sherman 
denies positively Chandler’s authority to make any loan, ex- 
cept at an ordinary rate of interest. The books show noth- 
ing more. Chandler’s evidence being in conflict with both 
the books and Sherman’s testimony, as well as with the 
statements of Wolfe as to the entry of 3,000, it should be 
rejected. The court did not believe in the existence of the 
Whitesides contract; or if it did believe in its existence, it 
did not think it bona fide; or if it did believe in its exist- 
ence, and that it was a contract made in good faith, then it 
held that it was beyond the power of Chandler, without the 
assent of Sherman, thus to bind the firm. We do not see 
where the court erred if it entertained either of these hy- 
potheses. Chandler himself, when interrogated closely, knew 
of no written evidence of such contract, and states that the 
business was transacted partly through the daughter of Mrs, 
Whitesides, who was an intimate friend of his family, resi- 
ding then with them; and the evidence shows conclusively 
that Chandler, when in debt and embarrassed, made false 
entries of credits of stock to Mrs. Whitesides in order to pro- 
tect his interest in the mill from his creditors. 

Again, one partner may, for the firm, do such acts and 
exercise such powers as are appropriate to the business in 
which the partners are engaged ; but such excess in the ex- 
ercise of power and authority as involves an act which is 
neither appropriate to nor within the customs appertaining 
to the particular business in which the partners are engaged, 
will not bind the firm under the circumstances of this case. 
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According to Chandler’s construction of this contract, Mrs. 
Whitesides was to have twenty-five per cent. of the net 
profits during the continuance of the partnership ; for that 
is his claim. Her interest was to vary according to the 
amount of the net profits, while the principal sum was to 
be aloan. This was really allowing a greater interest in 
the net profits than would have been the sum coming to her 
had she been admitted a partner, to share according to her 
contribution. Such a contract is beyond the power of a 
managing partner. 14 John., 318; 1 Whar. (Penn.), 380; 
16 La. An., 418; 20 Ind., 110. 

Chandler contributed to the capital here the sum of $9000, 
Sherman the sum of $7,254, and by this contract, if sus- 
tained, Mrs. Whitesides, for a contribution of $2,000, is to 
have one-quarter of the net profits resulting from the use of 
over $18,000. While one partner, it is true, may borrow 
money for the firm, still such borrowing must be upon terms 
in some manner corresponding to the customs and usages of 
the particular business according to usual commercial prac- 
tice. There must be some limit, and if there is any, which 
no one doubts, then this case is certainly beyond any rea- 
sonable limitation. 

This disposes of the first exception. 

Appellant’s second exception to the master’s report is 
“because of the charge made by the master against him of 
$5,000 instead of $3,000, as the purchase price of the mill 
property, according to agreement between Sherman and 
Chandler.” This exception was overruled by the court, and 
this action is here for review. The testimony as to this mat- 
ter is as follows: 

Plaintiff Sherman testifies “that Exhibit C. is the agree- 
ment executed by Chandler and himself as to the matter 
therein mentioned. This agreement is as follows: 

“Agreed by the undersigned, to be confirmed by the other 
partner, that either partner shall have the privilege for sixty 
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days of taking on his own account the following property, 
belonging to the firm of Chandler, Sherman & Co., viz: 
the water front purchased from Blount & Knowles, with 
the improvements thereon, together with all of the machin- 
ery, boilers and scrap iron now on the premises; also, four 
lots purchased of R. L. Campbell, and one arpent lot pur- 
chased at mortgage sale from Holmes, being arpent lot num- 
ber 83, in Pensacola; also the cart and mule now belonging 
to said firm. “B. CHANDLER, 
“Gro. W. SHerMan. 

“August 31, 1872. 

“ Witness : 
* Witt1am GouLpIng, | 
“B. F. Faust.” 

“This agreement was made one day before I went to Vir- 
ginia. The property was to be taken at thegvaluation of 
$3,000. I had not urged a final settlement before I went 
to Virginia. My understanding and agreement with Mr. 
Chandler was to put in the mill site at $3,000, he to make 
an immediate settlement and pay me my money. I would 
not have valued it at $3,000 if I had known there was to 
be a credit. I was absent, in Virginia, two months. I re- 
turned the third of November. I was in Virginia or on my 
way here at the expiration of the sixty days. I do not know 
that this agreement was ever confirmed by the other part- 
ner. It was my understanding that when the business was 
settled, any balance coming to me was to be paid. Mr. 
Chandler did not, within sixty days after thirty-first of Au- 
gust, notify me that he would take this property. I do not 
recollect that Mr. C. advised me that he had taken posses- 
sion under that agreement; when I returned he was at work 
on the mill for himself, in possession of the property, and I 
made no objection to his operations.” 

Defendant and appellant Chandler testifies that when 
the agreement (Exhibit C.) was made ont, not a word was 
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said about this being done on condition of an immediate 
settlement. The balance of the evidence here shows the 
valuation at which this property was put into another firm 
by Chandler after he had taken possession of the same. It 
is unnecessary to insert it, or to say more than that the val- 
uation was $5,000 instead of $3,000, the valuation agreed 
upon between Sherman and Chandler. 

Sherman’s position here is that this contract and agree- 
ment was based upon the condition of an immediate settle- 
ment; that Chandler came to no such settlement; that the 
property for that reason remained partnership property, and 
that Chandler should be charged for it the amount that it 
was valued at when he entered into the subsequent firm 
with a different party. Upon the face of this agreement, 
coupled with the admitted understanding as to price, we 
can see no room for doubt as to the proper conclusion to be 
reached. Either party was “to take” the property “on his 
own account.” He was to have this privilege for sixty days. 
Chandler did so take it, and he is to be charged on his own 
account the sum agreed upon, and no more. 

There is nothing in this agreement as to an immediate 
settlement of accounts between the parties and the payment 
to Sherman of “his money.” Indeed, in one place, Sherman 
in his testimony, says: “ Before I went to Virginia (which 
was the time when this agreement was executed) there had 
been no request or urgency on my part for a final settlement 
of the partnership business.” After the expiration of the 
sixty days, and when Chandler had taken possession, Sher- 
man, who in the meantime had been absent in Virginia, re- 
turns. He finds Chandler, as he says, in possession of this 
property “ for himself.” He states that he made no objec- 
tion. The contract was executed, and Chandler, under his 
agreement, took it “on his own account.” He is properly 
chargeable with the sum of $3,000, and no more. 
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The third exception was sustained by the court, and nei- 
ther party objects here to its action in this respect. 

The fourth exception, which was overruled by the court, 
was “ because of errors in treating the assets of the firm not 
as assets of Chandler, Sherman & Co., but as belonging in 
equal shares to Chandler and Sherman, and in allowing 
Sherman an interest in the partnership share of Wortham, 
which was the individual property of Chandler by purchase 
from Wortham. 

This exception is based upon the hypothesis that Chand- 
ler, having purchased one-fifth of the interest of a third 
partner, the four-fifths having been purchased by the firm 
of Chandler and Sherman, he must stand in reference to 
that interest in the same situation as the third partner would 
if he had reserved one-fifth of his interest in the partner- 
ship, and that the account should have been stated as an 
account with Chandler, Sherman & Co., there being this 
outstanding interest of a third party, before then being one 
of the firm. The entry of the master here is a credit to 
Chandler of $500, “to be paid Wortham.” Chandler and 
Sherman are charged with this sum by the master as a debt 
due by them to Wortham, which Chandler had assumed, 
and Chandler gets a credit for it in his account with Chand- 
ler and Sherman. The question here is, was this purchase 
of the interest of Wortham made by Chandler and Sher- 
man, or was it an individual purchase of Chandler? If this 
purchase was made by the firm, then Chandler is entitled to 
no credit for the firm debt. It is unnecessary to go into 
any lengthy and detailed statement of the evidence upon 
this subject. It establishes that the purchase of the interest 
of Wortham was made for the firm; the firm paid $2,000 
upon it. 

It seems to have been an after thought of Chandler to 
make himself the owner of the remaining one-fifth interest 
by attempting to assume the balance of the debt of the firm 
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without the assent of his copartner. There is nothing in 
this record which shows that Wortham has accepted Chand- 
ler alone as his debtor, or that Sherman has consented to 
such proposition. The sum to be paid Wortham is a debt 
due by the firm, and not a debt “to be paid” by Chandler. 
Chandler cannot thus at will and pleasure assume debts due 
to others by the firm, when such action may, in his judg- 
ment, give him, without even payment, an advantnge against 
his copartner. 

The fifth exception is “ because of error in Exhibit H. in 
the several items therein debited to Chandler, especially in 
items 1, 2, 3, 6, 8, 9, 10, 11, 12, 13, 19, 20, 21, and the in- 
terest item, and because of error on the credit side of said 
account of $500 to be paid to Wortham.” This exhibit is 
Mhandler’s individual account with Chandler & Sherman. 
It appears from the evidence that the sum total of Chand- 
Jer’s private account was $3,545.22, and that ot this $2,058.- 
93 was charged against the stock account of Chandler, and 
$1,486.29 was charged to his individual account. All of 
‘Sherman’s individual account with the firm is kept separate 
from his steck account. In the absence of a special agree- 
ment to that effect, this difference in the treatment of ac- 
counts of partners cannot be sustained. The proper entry 
for this indebtedness of each party is in his individual ac- 
count with the firm. It is no proper charge against the 
stock account of either party. The second item is a charge 
of Chandler for $309.75, and a credit of stock account with 
that sum. This item originates in this way: The original 
stock contributed by Chandler was $9,003.18; the stock 
contributed by Sherman was $7,254.00. Chandler was 
charged with $2,058.93 (which was his individual account) 
in stock account, thus reducing his stock to $6,944.25. 
Sherman’s individual account was not charged to his stock, 
and there was, therefore, a difference in the stock accounts 
of the parties of $309.75. All of this is wrong. The indi- 
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vidual account must be kept separate from the stock account. 
The only question here is, whether the interest of these par- 
ties in the concern was equal, or whether they were to share 
according to capital contributed? If it was to be an equal 
copartnership, notwithstanding a difference in the amounts 
contributed, then there is a simple division of the excess, 
charging each individual in his account with the firm with 
the advances received. Ifthe share was to be in proportion 
to capital contributed, then the distribution is to be made 
with reference to that view. As this case must necessarily 
be remanded, all of this matter may be considered and the 
necessary changes in the accounts made. The next item 
in this account to which appellant excepted was item 6. This 
charge made by the master is for a “collection on account 
of Holmes’ lot, $339.” It appears from the evidence that 
this lot was received from Holmes by Chandler for a debt 
due by Holmes to the firm. It was, therefore, simply an 
asset of the firm. Chandler subsequently purchased it un- 
der his agreement. This item must be stricken out as a 
charge against Chandler. Item 8 is for a “collection as 
follows, from B. F. Simmons, $500.” It is a proper charge 
against Chandler. He admits that it was settled in full, 
and does not deny that this settlement was by him, and 
when asked what accounts Sherman collected, restricts 
Sherman’s collection to one account (Avery’s). Item 10 is 
for amount collected of J. W. Chandler, and is upon the 
same footing as item 8. The interest item, $756.66, is in- 
terest upon $5,000, being what Sherman claims of Chandler 
for mill site, &c. (See what is said as to this matter under 
second exception.) Chandler is properly chargeable with 
$3,000 in this matter, and the interest must be upon this 
sum. The next exception is to a charge for interest on 
$2,697.30 for two years. The ground of the exception is 
that this sum is the aggregate of many sums collected by 
Chandler at various and different dates, and that interest 
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should be charged upon each item and not upon this sum 
total. This view is correct. The master should have 
charged interest on each sum as collected, wherever interest 
was properly chargeable. The next and only remaining 
matter for consideration here is the action of the court in 
allowing five hundred dollars to the master in adjusting 
these accounts. To this allowance the appellant objects. 
This matter must be settled by the evidence. We do not 
deem $5 per day an extravagant charge for the services of 
a good, competent and accurate master and accountant. 
The books were accessible to the Judge of the Circuit 
Court. The question as to the actual employment of 100 
days in this labor by the master was before him, and he 
found as a fact that such time was necessary to the exami- 
nation of the books and the statement of the account. Af- 
ter careful consideration of the evidence upon the subject, 
we can see no ground to authorize a deduction in the 
charge. It is the duty of the judge to be careful that he 
does not allow for more labor than has been properly per- 
formed. Under this evidence we cannot say that the labor 
charged for was not performed. These costs, however, 
should be borne equally by the parties. Neither are blame- 
less in this proceeding. Such is the rule in this State, (5 
Fla., 503; 11 Fla., 234,) as well as in other States in cases 
of this character. 3 B. Mon. ; 2 Dev. Eq., 221; 1 Eng. Chy., 
213-219. 

The decree is reversed, and the case is remanded with 
directions to cause the master to restate the account be- 
tween the parties in accordance with this opinion, and for 
such further proceedings as are conformable to law ; and it 
is ordered that the allowance to the master is affirmed, 
and that the costs in this court and in the circuit court be 
equally taxed against the parties to'this controversy. 
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Cates W. Lorine, Apretiant, vs. Dunning & Patmur, 
ET ALS., APPELLEES. 


1, It is not a good answer to a creditor’s bill that the liability of one of 
the defendants as a special partner was limited by the articles of co- 
partnership. Such plea should be made, if at all, when the original 
suit was brought. The judgment fixed the liabillty. 


2. Mere inadequacy of price in the sale of the property of one in embar- 
assed circumstances is not evidence of fraud as against creditors, buta 
sale of property of the value of fifteen to twenty thousand dollars for 
an indefinite sum, (no price being agreed on,) paid or to be paid, 
not exceeding $5,000, under circumstances showing that the purchase 
was made at the solicitation of the seller and because of her pecuni- 
ary embarassments, and the intention of the purchaser to give the 
grantor and her family the benefit of the proceeds of the property 
over and above the purchase money, will warrant a decree that the 
conveyance was fraudulent on the part of the grantor, and that as to 
the grantee it be held to bea security for the amount advanced by 
him to or for the benefit of the grantor. 


Appeal trom the Circuit Court for Putnam county. 

The complainants, Dunning & Palmer and F. S. Selover 
& Co., filed, August 15, 1874, a bill in chancery against 
Sophia R. Carr, John T. Carr and James W. Allen, then 
lately partners doing business in St. Johns county, under the 
firm name of B. E. Carr & Co., and James Burt, trustee, 
George Burt and Caleb W. Loring in behalf of themselves 
and other creditors of B. E. Carr & Co. 

The bill alleges that Dunning & Palmer on June 6th, 
A. D., 1873, recovered a judgment against the defendants, 
B. E. Carr & Co., in the Circuit Court of Duval County, 
for the sum of $1295 and 30-100; that on the 6th day of 
June, A. D. 1873, T. S. Selover & Co. recovered judgment 
against said B. E. Carr & Co., in the same court, for 
the sum of $498 and 68-100; that both of said judgments 
were duly docketed in the county of Putnam; that af- 
terwards executions were duly issued upon both said judg- 
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ments and delivered to the sheriff of said county of Putnam 
and they have been duly returned to the clerk’s office of 
said county unsatisfied, with the return of said sheriff 
thereon that no property can be found belonging to said de- 
fendants, B. E. Carr & Co., or to any one of said defend- 
ants, subject to be levied upon and sold under said execu- 
tion ; that neither of the defendants are seized or possessed 
of any property in their own name liable to legal sale under 
said executions ; that prior to the recovery of said judg- 
ments, the said defendants, under the firm name aforesaid, 
carried on the business of merchants and traders in St. 
Augustine, in the county of St. Johns aforesaid, and that 
said judgments were recovered for goods, wares and mer- 
chandize sold and delivered to them ; that by the terms of 
the articles of copartnership under which said defendants 
carried on the said business, the defendant, Sophia R. Carr, 
had the control and direction of the business of said firm, 
and that in the purchase of goods and management of the 
business of said firm she had, under said articles, a controll- 
ing interest and voice; that the complainants sold and de- 
livered the goods, wares and merchandize to the defendants 
upon the credit and financial responsibility of the defend- 
ant, Sophia R. Carr, and at the request of the said Sophia 
R. Carr as one of said firm; that complainants had been 
informed and believed prior to the sale of said goods by 
the defendants and by the said Sophia R. Carr, that the 
said Sophia R. Carr had a large income from property held 
in trust for her general use and benefit, both in the State of 
Florida and in the State of Massachusetts, and that such 
property so held in trust, or the income thereof, or both, 
would be ample security for, and liable and subject to the 
payment of any obligations or judgments against said de- 
fendant, Sophia R. Carr, and reposing confidence in the 
credit of said Sophia R. Carr, arising from said trust estate, 
they sold and delivered said goods, wares and merchandize 
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to defendants; that Sophia is the widow of Burrough E. 
Carr ; that said Burrough E. Carr died intestate some time 
prior to the formation of said firm of B. E. Carr & Co, 
and prior to the sale and delivery to defendants of said goods, 
wares and merchandize; and that for several years subse- 
quent to the death of said Burrough E. Carr, the said Sophia 
received her support and maintenance chiefly from the bus- 
iness and goods and merchandize of said firm of B. E. Carr 
& Co., and not out of the trust estate hereafter set forth ; 
that the defendant, Caleb W. Loring, is a brother of the said 
Sophia R. Carr, and holds in trust in the State of Massa- 
chusetts for the said Sophia a large amount of valuable 
real and personal property, and that the income thereof by 
way of rents and interest, or otherwise, is largely in excess 
of the necessary and proper expenditures for the support 
and maintenance of the said Sophia; that the defendant, 
James Burt, is a trustee, as hereinafter stated, for the said 
Sophia, and as such trustee is seized in fee and has the pos- 
session of a large quantity of valuable real estate in the 
town of Palatka, Florida; that on or about the 13th day of 
March, A. D. 1852, one Robert R. Reid and Mary, his wife, 
of Palatka, and Burrough E. Carr and Sophia, his wife, and 
and George Burt, and Lucy, his wife, of St. Augustine, sold 
and conveyed by deed in fee unto one Isaac H. Bronson, 
as the party of the second part, about twelve hundred 
acres of land situate in and about what is now the town of 
Palatka. 

That on the 22d day of March, A. D. 1852, as ecomplain- 
ants are informed and believe, the said Isaac H. Bronson 
duly made a declaration of trust under the deed aforesaid 
in favor of the said Sophia R. Carr and Lucy Burt, whereby 
the said Sophia and Lucy were declared the cestuis que 
trust of said property conveyed to the said Isaac H. Bron- 
son; and the said Bronson promised and bound himself te 
manage and control said tract of land under certain restric- 
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tions, and to pay over to each of the said cestuis que trust or 
beneficiaries, or to their heirs and assigns, one-third of the 
net proceeds arising from said lands, either by sale or other- 
wise; that said declaration of trust has never been recorded 
in said Putnam county, nor elsewhere, to the knowledge of 
complainants, who have no knowledge of and have no means 
of ascertaining the exact terms and provisions of said decla- 
ration of trust, except by discovery from the defendant ; that 
on or about the 26th day of May, A. D. 1855, the said Bur- 
rough E. Carr, Sophia Carr, George Burt and Lucy Burt 
executed an instrument in writing, in the presence of 
witnesses, wherein it is recited that a declaration of 
trust was declared by the said Bronson on the 22d 
day of March, A. D. 1852, of the character before stated. 
And it is also recited in said instrument that on the 15th 
of May, 1855, the said Burrough E. Carr and George Burt, 
and the said Isaac H. Bronson, made and executed an agree- 
ment whereby it was agreed and provided that said Bronson 
should and was, from and after the date thereof, released 
and discharged from the further execution of said trust, and 
from all liability on account thereof to said cestuzs que trust. 
And the bill further states that by the terms and effect of 
the aforesaid instrument of May 26th, 1855, the said Bur- 
rough E. Carr and Sophia, his wife, George Burt and Lucy, 
his wife, appointed the defendant, James Burt, as the person 
to take the legal title to said real estate, and thereby direct- 
ed and authorized and required said Bronson to convey all 
of said real estate then undisposed of in fee to the said 
James Burt, who is to hold the said property in trust, and 
to execute to the said parties to said instrument such decla- 
ration of trust as might hereafter be agreed upon ; that soon 
after the aforesaid instrument was executed, the said Bron- 
son did execute and deliver a deed of conveyance of said 
real estate to the defendant, James Burt, whereby the legal 
tite passed and vested absolutely in the said James 
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Burt; that while it is notorious and generally known in 
said county of Putnam, that the deed last aforesaid was 
executed and delivered, said deed has never been recorded 
in said county; that on the 3d day of August, A. D. 1858, 
Burt did execute and deliver a declaration of trust in favor of 
said defendant, Sophia R. Carr, whereby he agreed and bound 
himself to hold a certain portion of said real estate, here- 
inafter specified, in trust for the said Sophia R. Carr, her 
heirs and assigns; that in the said declaration of trust last 
mentioned, it is duly recited that James Burt aforesaid, at 
the instance and request of the said Burrough E. Carr and 
Sophia, his wife, and George Burt, had conveyed absolutely 
in fee simple, by deed bearing date the 3d day of August 
aforesaid, one-half of the unsold part of said Palatka tract 
property then remaining in his hands to George Burt; that 
said lands held in trust by the said James Burt for the said 
Sophia, her heirs and assigns, have been divided into town 
lots.of the town of Palatka; that before the declaration of 
trust last aforesaid was made, the part of said trust prop- 
erty or real estate originally conveyed to said Bronson as 
aforesaid, which belonged to and was intended for the said 
Lucy Burt, had been duly set apart to her, and that the 
said Lucy Burt departed this life several years ago, and that 
her heirs have no interest whatever in the aforesaid lots 
‘claimed as the portion of defendant, Sophia R. Carr; that 
on or about the 10th day of November, A. D. 1870, the said 
Sophia R. Carr, Maria J. Carr, Annie C. Gilbert and John 
T. Carr, the widow and heirs of said Burrough E. Carr, 
made and executed a certain writing, under seal, to Wilkin- 
son Call, Esq., wherein it is recited that certain real estate 
in the town of Palatka aforesaid, meaning the real estate 
hereinbefore mentioned, was conveyed to James Burt by 
said Burrough E. Carr, in his life-time, and that said James 
Burt had made a declaration of trust of said property for 
the use and benefit of said Sophia R. Carr, and that said 
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declaration had not been recorded, and that said Sophia R. 
Carr desired said trust to be made of record and placed be- 
yond a doubt, and to make said Wilkinson Call trustee, and 
to make the trust to him irrevocable ; that after such reci- 
tal the said writing purports to be a power of attorney to 
the said Call to sell said real estate, provided it can be sold 
for $24,000, and invest the proceeds in bonds of the United 
States, the bonds to be held by Call, under his sole control. 
and direction, in trust for said Sophia; that after the execu- 
tion of said writing to Call,.the defendant, Sophia R. Carr, 
lost her confidence in Call, and pretending to be alarmed 
for the safety of her property. Afterwards, to-wit, on or 
about the 29th of December, A. D. 1871, she, the said So- 
phia R. Carr, and the said Wilkinson Call made and execu- 
ted a certain deed or instrument, under seal, to the defend- 
ant, Caleb W. Loring, whereby the said Sophia and the said 
Caleb W. Loring pretend that all the interest of the said 
Sophia R. Carr in, to, and of the said real estate was con- 
veyed to the said Loring; that the consideration expressed 
in the deed last aforesaid is one thousand seven hundred 
and sixty-seven and 7-100 dollars, and other good and valu- 
able consideration ; but the complainants aver that the de- 
fendant, Loring, did not purchase said real estate in good 
faith for good and valuable and adequate consideration, 
and did not pay anything of value for said deed to him. 
Loring is a brother of the said Sophia; that said deed is a 
mere pretence and device entered into between said Sophia 
and Loring for the double purpose of wresting trom the said 
Call any authority and control which he then was supposed 
to have over said property, and to protect the interest of 
the said Sophia in said land and lots aforesaid, and to place 
said property beyond complainants’ reach; that said Lor- 
ing was, before said pretended deed was made, a trustee 
for dsai Sophia, and as such trustee, from time to time, paid 
over money arising from said trust estate held by him to 
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the said Sophia, and that if any money was delivered to said 
Sophia by the said Loring at the time said deed was made, 
iit was the money of the said Sophia, or money of the said 
Loring advanced to the said Sophia as a mere color and pre- 
tence, to be re-imbursed out of said trust estate held by said 
Loring ; that the goods, wares, and merchandise were sold 
and delivered before the last aforesaid deed was given, and 
said B. E. Carr & Co. were then indebted for the same, and 
by such deed said Sophia R. Carr and said Loring hoped 
and intended to defraud your complainants out of their de- 
mands; that said deed last mentioned is a mere colorable 
‘deed, and not real and bona fide, and that if it were other- 
wise the said Loring, if he acquired any interest in said real 
estate, he acquired the same with notice that James Burt 
aforesaid held the legal title thereto and property aforesaid 
‘in trust as aforesaid, and the complainants aver that the 
-said Loring and the said Sophia ‘R. Carr are now and have 
been for sometime endeaving to persuade the said James 

3urt to convey by deed in fee the said land and town lots 
to the said Loring for the purpose of obstructing the com- 
plainants and other creditors in the recovery of their de- 
mands; that said Loring in his answer, filed March 19, 
1872, to a suit brought in said Cireuit Court of Putnam 
county, by James R. Van Brunt and Henry L. Slaight 
against said Sophia R. Carr, James Burt, and Caleb W. Lor- 
ing, admitted that the legal title to said land and lots was 
vested in the said James Burt; that the said real estate in 
Palatka aforesaid is estimated to be of the value of above 
twenty thousand dollars,.and that said Sophia R. Carr has 
and receives, and is entitled to receive, from the property 
held in trust in the State of Massachusetts by the said Lor- 
ing an annual income of several thousand dollars, which is 
largely in excess of the amount necessary for her support 
and maintenance, and the complainants aver that they 
have been informed, not only by the aforesaid deeds and 
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declaration of trust, but otherwise, and believe and allege 
that neither the said James Burt nor tlre said Loring hold 
any of the trust property aforesaid upon the specific trust to 
apply the income for the support of the said Sophia; that 
said Sophia R. Carr promised to pay some of the creditors 
of the said firm of B. E.2Carr & Co. out of the money aris- 
ing from said trust estate in the State of Massachusetts, but 
now refuses to do so, and pretends and alleges that said 
trust estate is not subject to the payment of said creditors. 

There was a decree pro confesso as to the defendants, ex- 
cept Loring, who answered. 

The answer of Loring admits that judgments were ob- 
tained and executions thereon issued and the same returned 
as charged, and says he has no information enabling 
him to say whether the firm of B. E. Carr & Co. have 
any property subject to execution, and admits that said 
judgments were obtained for goods, &c., sold to B. E. Carr 
& Co.; and says that it is wholly immaterial and irrelevant 


as to whether or not the said Sophia R. Carr had the chief 


control of the affairs of the said firm of B. E. Carr & Co.. 


yet that he is informed and believes that by the articles of 


copartnership between the members of the said firm the 
said Sophia did have a voice in certain particulars in the 
affairs of the firm; but this information has been received 
by him since this suit was begun, and he had no knowledge 
of the terms of said partnership at the time he acquired 
title to said lands as set forth in the answer. The answer 
states that the articles of copartnership between the mem- 
bers of the said firm of B. E. Carr & Co. were published as 
required by the laws of the said State of Florida authoriz- 
ing limited copartnerships, arid that said articles as published 
contained the following clause, viz: ‘‘ Sophia R. Carr shal! 
be a special partner in said firm, with a liability limited to 
the amount invested by the said Sophia R. Carr, viz: the 
sum of three thousand dollars, or about that sum, and the 
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said Sophia R. Carr shall not in any event be liable for the 
debts of said firm in any other respect or extent, except that 
the interest of the said Sophia in the said firm and its assets 
shall be liable for the debts of the same ;” and claims that 
the publication of said articles containing the above quoted 
provision was, in matter of fact, full, complete, and lawful 
notice to complainants of the extent of credit that could be 
given said firm because of the connection of the said Sophia 
therewith, and also of the extent of her responsibility for 
debts contracted by said firm; that the goods were sold 
complainants on the faith and belief that the said firm of 
B. E. Carr & Co. would pay its own liabilities, and that the 
liability of the said Sophia R. Carr would be limited in ac- 
cordance with and under the said articles of copartnership ; 
that the said Sophia did not, after her husband’s death, for 
several years receive her support chiefly from goods, &c., of 
said firm of B. E. Carr & Co., but received her support 
chiefly from funds forwarded to her by himself; that the 
defendant is in no manner by blood or marriage, near or 
remotely, related to the said Sophia R. Carr; that he does 
hold certain property in Massachusetts under a trust of the 
strictest nature, the income of which, in his discretion, he 
is empowered to pay to said Sophia, as will be fully and 
conclusively seen by and from the will of Sally Blake, 
mother of the said Sophia; that he is the sole and 
surviving trustee named in said will; that James Burt 
was at one time trustee for Mrs. Sophia R. Carr of 
property in Palatka, Putnam county, Florida, but is not 
now, nor has he been trustee for her since the recovery 
of the judgments set forth in the complainants’ bill, 
nor since the commencement of proceedings in the actions 
in which said judgments were obtained. The answer ad- 
mits the execution and delivery of each and every deed, 
declaration and instrument referred to, but insists, how- 
ever, that’ the same are not complete, inasmuch as 
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they do not eontain a copy of a deed executed and deliv- 
ered March 29, 1871, by said Sophia R. Carr to Wil- 
kinson Call of the said property in Palatka, Putnam county, 
Florida, the said deed being of record in Putnam county, 
and being a conveyance of the property in trust for the 
use and benefit of Sophia during her life, with limitations 
over, and giving power to Call to sell and convey real 
and personal property, receive income and payments, collect, 
compromise and settle claims, to make investments and to 
manage the mercantile interests of Sophia, and make cer- 
tain purchases, and to mortgage her property to raise money 
for certain purposes, and large discretionary powers. 

The answer also states that on December 27th, not on the 
2%h, A. D. 1871, the said Sophia R. Carr and Wilkinson 
Call executed this deed; that the consideration expressed 
in said deed is truly and correctly stated ; that the true rea- 
sons and occasion and circumstances that led to the making 
of said deed and his purchase of the property described and 
conveyed, are these: Mrs. Sophia R. Carr, while in Massa- 
ehusetts, in December, 1871, informed this defendant that 
she was embarassed, and in great trouble in relation to the 
settlement of her husband’s estate ; that it was necessary to 
raise money for the purpose of settlement, and he was re- 
quested by her and her friends to buy the house and store 
property in St. Augustine, Fla., belonging to that estate, 
and at what was represented to him as a very low price. 
He sent Samuel Snow, Esq., his attorney, to Florida, with 
fands of defendant’s own, for the purpose of buying that 
property. Mr. Snow found the title not satisfactory and 
refused to buy. Mr. Snow was also employed by him for 
the benefit and in the interest of Mrs. Carr, to assist her in 
her trouble in the matter of the settlement of her hus- 
band’s estate. He found Wilkinson Call with a conveyance, 
and in possession, with right of control of all her personal 
property, and the amount in St. Augustine, Florida, 
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amounted to many thousand dollars, as he is informed 
and believes over four thousand dollars, besides a large 
amount of debts due the firm ; also of the Palatka property 
described under said deed to Call; that Call was threaten- 
ing to sell the said property in Palatka to meet payments 
he had to make for Mrs. Carr in settlement of the estate 
named. He was drawer and endorser of a draft made at 
Jacksonville, Florida, May 25, 1871, and held there by the ‘ 
Freedman’s Saving & Trust Company, on which he had 
signed as attorney for the estate of B. E. Carr, and for Mrs. 
Sophia R. Carr, payable in sixty days, for $1,640. The 
draft had been protested, principal, interest and protest 
amounted to $1,767.07. Mrs. Carr was anxious to get the 
property conveyed by her to him out of his hands and con- 
trol, that she might be untrammelled by him in the dispo- 
sition of the same, and the settlement of her husband’s 
estate. She besought Mr. Snow to aid her. Various 
plans were proposed and set aside. Finally, as a last 
resort, Mr. Snow proposed to Mr. Call and to Mrs. 
Carr to buy for and in the name of this defendant the 
Palatka property, provided he could obtain the consent of 
of this defendant. The said consent was obtained by 
telegraph. He offered in payment ot said property, and 
upon the understanding that Mr. Call would give Mrs. Carr 
possession and free control of her other and her personal 
property in St. Augustine, Florida, to take up and pay the 
draft above described, have this defendant assume and pay 
the expenses of his trip and his cash disbursements made in 
said trip for Mrs. Carr, and on the part and in the name of 
this defendant, assume an obligation entered into by said 
Call for Mrs. Carr, in favor of one Margaret Cook, 
guardian, of John R. Hanson for one thousand dollars, 
which was represented and claimed by said Call to be 
charged on the said Palatka property; also agreed to pay 
whatever sum might, in settlement between said Call and 
9 
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said Sophia, be found due said Call, claimed by him to be 
about the sum of one thousand dollars; also to pay the charges 
of A. R. Meek, Esq., of Jacksonville, Florida, in obtain- 
ing and bringing about a settlement between them; also to 
pay A. D. Basnett, Esq., of Jacksonville, one hundred dollars 
for services for Mrs. Carr in the matter of the sale, or steps 
for the sale, of the house and store property before named 
in St. Augustine; also the taxes then due and unpaid 
upon the said Palatka property. Mrs. Carr, under the be- 
lief that the said property could be sold ultimately at a large 
price, for some time declined to yield her consent for the con- 
veyance by Call, unless Mr. Snow would, in the name of this 
defendant, give her an obligation that this defendant would 
hold said property as security for his advances, payments 
and proposed obligations. This Mr. Snow positively re- 
fused to do, requiiing that the purchase must be free from 
any trust in her favor. The proposition of Mr. Snow 
above set forth substantially was finally accepted and the 
conveyance was executed. 

That at the time of the execution and delivery of the 
deed from Call and Sophia R. Carr to defendant, the sum of 
one thousand, seven hundred and sixty-seven dollars and 
seven cents ($1,767.07) was paid by said Snow for defendant 
to the Treasurer or President of the Freedman’s Saving and 
Trust Company at Jacksonville, Florida, at the request of 
said Sophia R. and said Call, in payment of the draft. This 
sum and asmall sum of money at that time advanced to, 
and paid out for Mrs. Carr, constitute the entire amount of 
money advanced to and for said Mrs. Carr at the time stated 
by Mr. Snow in behalf of this defendant. These were paid 
in Jacksonville, Florida. Mrs. Carr was there at the time ; 
this defendant was in the city of Boston, Massachusetts. 
That “the good and valuable considerations ” named in the 
deed of said Call and Mrs. Carr to him was as follows: 

1. The services rendered Mrs. Carr by Mr. Snow in ob- 
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taining from said Call control for her of her personal and 
other property in St. Augustine, amounting to some thou- 
sands of dollars, including a stock of merchandise in St. 
Augustine, thus enabling her to carry on uninterruptedly, 
and free from control of said Call, or from any interference 
by him, and all possibility of any pretence by him of right 
to control or interfere, the mercantile business then being 
carried on in said city under the firm name of B. E. Carr 
& Co., successors. This business was her own, and was 
thereatter conducted by her for several years. 

2. An agreement of this defendant, executed by said Snow 
as his attorney, wherein and whereby this defendant was 
obligated—Ist, to pay said Wilkinson Call whatever sum 
should in settlement of all accounts between said Call and 
Mrs. Carr be found to be due said Call; the sum claimed 
by said Call to be due him was about one thousand dollars ; 
2d, to pay A. R. Meek, Esq., of Jacksonville, Fla., for all 
services he might render Mrs. Carr, for whom he was to act 
as attorney in making, bringing about or arriving at and con- 
summating the settlement between said Call and Mrs. Carr ; 
3d, to pay A. D. Basnett, Esq., of Jacksonville, one hundred 
dollars for services renjered Mrs. Carr in the matter of the 
estate of her late husband; 4th, to assume an obligation to 
pay one thousand dollars, at eight per cent. per annum in- 
terest, which had been entered into by said Call in behalf 
of Mrs. Carr with one Margaret Cook, of St. Augustine, 
Florida, guardian of John B. Hanson, minor, and interest 
then due thereon. 

3. An agreement of this defendant, made by said Snow 
as his attorney, that all expenses of the trip of said Snow to 
and from Florida, and his cash disbursements, should be 
paid by this defendant, the same amounting’ to $381.50; 
also to pay all back taxes upon the property conveyed. 

That under the will of Sally Blake, deceased, the mother of 
Mrs. Carr, he holds property in trust of the strictest nature, 
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the income of which he is empowered to pay upon his own 
discretion to Mrs. Carr, or in support of Mrs. Carr and her 
family, or add to the principal for the benefit of the children 
of Mrs. Carr upon her death, all of which will clearly and 
fully appear by reference to provisions of said will before 
cited. And he further says that the income of said trust 
property is not large, and that Mrs. Carr has many children, 
and some grand-children, who are in need of and require 
assistance and support; and that the income of said trust is 
not more than suflicient for the support of Mrs. Carr, and 
those of her family with her and requiring assistance ; that 
James Burt was not consulted relative to said sale of the 
Palatka property to this defendant, or the price to be paid 
therefor, but that in pursuance of an endeavor on his part 
to get all property of Mrs. Garr from the possession and 
control of said Call, said Snow advised with said James 
Burt as to whether, if said Call could be prevailed upon to 
convey or transfer the title to Mrs. Carr’s property in his 
hands as trustee to this defendant, there was anything to 
prevent him, the said Burt, from conveying to this detend- 
ant the naked legal title supposed to be in him in relation 
to the said Palatka property. Call, however, declined un- 
der every arrangement to assign his trust to this defendant. 
Then it was that said Snow commenced to negotiate with 
Mrs. Carr and said Call for the absolute purchase, in the name 
of this defendant, of said Palatka property, finally closing 
the transaction as herein above stated; that in the matter of 
this purchase said Burt was not advised with, and could have 
known nothing until after it was closed; that with his own 
private and individual funds, and his own obligations, en- 
tered into on his behalf by said Samuel Snow as his attor- 
ney, he became and was the bona fide purchaser, in his own 
right, of said Palatka property, for good and valuable con- 
siderations, and did not take the conveyance thereof under 
any agreement whatever, written or oral, understood or im- 
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plied, to hold the said property for said Sophia R. Carr, or 
to sell the same and pay its purchase-money, or any part or 
portion of it to her; but that he does not intend personally 
to make any profit out of said transaction ; that if said estate 
should sell for more than the cost and expenses, he intends to 
pay the same into the principal fund of the trust estate, which 
he holds in strict trust, as before set forth, for said Sophia 
R. Carr and her children. But he says he has never made 
any agreement or contract with said Sophia relating to said 
purchase of said Palatka property, or to his disposition or 
use thereof, or as to his doings therewith; that since the 
bona fide deed trom said Call and Sophia R. Carr, he has 
not returned said Palatka property to the tax assessor of 
Putnam county, Florida, for assessment, inasmuch as it is 
usual, if not the universal rule, to assess property in the 
name of the party in whom the legal title is found or sup- 
posed to be; and it has been found under the index of 
the record ot deeds for said county of Putnam; that the 
naked legal title said property was in James Burt; he 
believes the same is assessed to Burt, and defendant has 
contented himself in forwarding from year to year to said 
3urt funds with which to pay the taxes assessed upon said 
property, and said Burt has drawn upon him for that pur- 
pose; that defendant has no discretion under the trust held 
by him as aforesaid to use, and has not used said income for 
any purpose connected with or in matter of said Palatka 
property, his discretion being only to pay said Sophia the 
said income, use it for the support of said Sophia and her 
children, or add it to the principal of said trust, and hold 
the whole, principal and income, for her children upon her 
death, hence he is advised and insists that it is unnecessary 
to set forth his account in matter of the said income from 
the trust property held by him as aforesaid ; he further says 
he has not conveyed the said property into said trust ; that 
there has been and is no agreement, express or implied, writ- 
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ten or unwritten, whereby he is to re-imburse himself’ for 
moneys paid and obligations assumed in purchase of said 
Palatka property from the sale thereof, or any part thereof, 
and hold the residue or remainder for Mrs. Carr, if any resi- 
due or remainder; that the legal title to the said Palatka 
property is in James Burt, but only naked legal title, and 
that he holds that at the will and pleasure of defendant, ex- 
cept defendant has frequently, both before and subsequent 
to time when said actions were began and said judgments 
obtained as stated in said bill, requested James Burt to con- 
vey to him the naked legal title supposed to be in him, and 
that said Burt, without refusing so to do, has excused him- 
self for not complying with his request by reason of suits 
anticipated or commenced against him for said property ; 
that he is informed and believes that Mrs. Carr has also 
made like request of said Burt; that there is nothing due 
trom him on account of his purchase of said Palatka prop- 
erty: that defendant holds as a bona fide purchaser for val- 
uable considerations trom Mrs. Carr, all and every her in- 
terest in said property, and that he purchased all the right, 
title, and interest of said Sophia and said Call, or either of 
them, in and to every part and parcel of said property, and 
all the rights and privileges appertaining thereto ; that he 
has no knowledge of his own of the value or price of prop- 
erty in Palatka, Florida, but that at the time of his pur- 
chase thereof its cash market value was not much, if any, 
more than he paid for it, under the circumstances, and 
that he is informed it is now worth the sum named, if sold 
under favorable conditions and terms of payment; that 
the deed ot Sophia R. Carr and Wilkinson Call to him 
was executed, delivered, and recorded about one year 
and a half prior to the recovery of the judgments. 

The complainants filed replication to Loring’s answer. 
There were only two witnesses, N. II. Moragne and James 
Burt, examined. The former testified that the Palatka 
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property was worth about $15,000 in December, 1871, and 
the latter, that it was worth $25,000, and that it was as- 
sessed in 1871 at a valuation of $10,000, and at $12,000 for 
1872, he returning it to the assessor at the same time. The 
consideration expressed in the deed to Loring is $1,767.07, 
and “other good and valuable considerations.” 

On the 29th day of December, 1875, the Circuit Court 
made a final decree to the effect that the deed of con- 
veyance from Sophia R. Carr and Wilkinson Call to 
the defendant, Loring, should be deemed and taken as a 
mortgage security, and valid as such to the extent of secur- 
ing to the said Loring the payment of all moneys by him 
actually paid out and advanced to the said Sophia R. Carr, 
or on her account as the consideration for the same; and 
that the Palatka property specified in the bill of complaint 
as the property of the defendant, Sophia R. Carr, was liable 
to and subject to the payment of the demands of the judg- 
ment creditors, the complainants, after the payment to Ca- 
leb W. Loring the amount due upon the said mortgage se- 
curity; and that if the defendants should not pay or cause 
to be paid to the complainants, or their solicitor of record, 
within twenty days from the date of this decree, the several 
and respective amounts due upon the judgments and execu- 
tions mentioned in the bill of complaint, together with 
all the costs of this suit, then, in that event, the said real 
estate, or so much thereof as may be necessary, is hereby 
decreed to be sold, and the proceeds applied to the pay- 
ment of said judgments, executions and costs, after paying 
the amount due said Caleb W. Loring on his mortgage secu- 
rity; and that if the parties to the suit should be unable 
to agree as to the amount due Loring, there should be a 
hearing before the Master as to the same, and that a sufii- 
cient quantity of property should be sold to pay any other 
judgment creditors of B. E. Carr & Co., who should come 
into this suit and file certified copies of their judgments be- 
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fore the Master and contribute tothe expenses. The decree 

reserved its decision upon the question of the liability of 

the testamentary trust property in Massachusetts held by 

Loring until it should be ascertained that the Palatka prop- 

erty was insuflicicent to pay Loring and complainants. 
From this decree Loring appealed. 


Patterson & Meek tor Appellants. 
H. Bisbee, Jr., for Appellees. 
The Curer-Jvustice delivered the opinion of the court. 


This is a creditor’s bill by Dunning and others against 
Mrs. Sophia R. Carr and others, judgment debtors, and Ca- 
leb W. Loring, grantee, of certain property which the com- 
plainants seek to subject to the payment of their judgment. 
Loringjalone answers the bill. 

The answer alleges that by the articles of copartnership 
between Mrs. Carr and her copartners, she was a special 
partner and not liable for the debts of the firm beyond the 
sum of three thousand dollars, according to the statute regu- 
lating partnerships. Premising that if these facts were 
proved they do not constitute a defence in this proceeding, 
it is only necessary to remark that such defense should be 
made, if at all, by Mrs. Carr when she was sued for the debt 
of the firm. The indebtedness having been established 
against her by the judgment recovered against her and her 
partners, it is tou late to interpose such supposed defence. 
The consideration of an indebtedness established by a valid 
judgment is beyond the reach of inquiry under a creditor's 
bill. 

It is established by the pleadings and proofs that the Pa- 
latka property conveyed by Mrs. Carr to Loring was worth 
a much larger sum than that which he had or agreed to 
pay her for it. In 1870, she recites in the paper designa- 
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ting Mr. Call as her trustee that she deems it advisable to 
sell the real estate at $24,000 and invest the proceeds in U. 
S. bonds. This may be deemed her estimate of its value at 
that time. In 1871, the year in which the conveyance was 
made to Loring, the lands conveyed are estimated by James 
Burt, the trustee, at the value of twenty-five thousand dol- 
lars. The witness Moragne estimates it at fifteen thousand 
dollars. There is no testimony as to its present value, and 
it is not apparent that its value at the time of filing the 
bill in this case was less than in 1871. 

It is urged in argument by the appellant that even if Mrs. 
Carr’s conveyance to Loring had been a mere voluntary 
conveyance, it could not be impeached, because, he says, she 
had other property remaining in her hands of the value of 
four thousand dollars and upwards, out of which the com- 
plainants could make their demands. 

While the proposition is in general correct, that a volun- 
tary conveyance is not necessarily fraudulent as to creditors, 
abundant property remaining to satisfy them, we find no 
facts proved in this case calling for the application of the 
rule. It is said in the answer that she had in 1871 in the 
hands of Mr. Call, beside the real estate, over four thousand 
dollars of personal estate, besides a large amount of debts 
due to the firm of B. E. Carr & Co., of which she was a 
member. There is no proof whatever that this statement 
is correct; or if correct, that the debts of the firm and her 
individual debts and the liabilities of the estate of her hus- 
band, other than those assumed by Loring, were less than 
the amount of this personal property. On the other hand, 
it is admitted that the execution issued upon judgments 
against her and her firm have been returned wholly unsat- 
isfied, and that they have no property subject to execution. 
In the absence of any explanation, it must be presumed that 
there was no such surplus, or that in some manner it has 
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been put beyond the reach of her creditors, or absorbed in 
the payment of debts without satisfying all of them. 

It is finally urged on the part of the appellant that the 
complainants cannot maintain the allegation of fraud in the 


execution of the conveyance by reason of the inadequacy of 


the consideration alone, or even by the additional fact that 


the grantee had notice of the pecuniary embarrassment of 


the grantor. That even the fraudulent intent of the 


grantor did not affect the purchaser who had no notice of 


such intent. In other words, that if he purchased in good 
faith, and for a valuable consideration, the conveyance to 
him would be apheld. 

An examination of the circumstances under which the 
conveyance in question took place will show that the rule 
contended for can hardly be applied to this case. Mrs. 


Carr was the widow of B. E. Carr, and was at the time of 


her husband’s death the beneticiary of a considerable 
amount of real and personal property, the real estate hav- 
ing been placed in the hands of a trustee for her use. She 
was engaged in settling the affairs of his estate, and 

carrying on a mercantile business under the firm name used 
by her husband and partners in his life time. The new firm 
incurred debts in carrying on the business. It is evident 
that defendant Loring knew her circumstances. He was a 
trustee of un estate in Massachusetts, of which she was the 
cestua que trust. He states in his answer that early in De- 
cember, 1871, she caformed him tha. she was *“ embarrassed 


” 


wnd in great trouble” in relation to the settlement of her 
asians s estate, and it was necessary to raise money for the 
purpose of settlement, and requested him to buy her house 
in St. Augustime, which she offered at a very low price. 
He resided in Boston, and still resides there. He sent his 
attorney, Snow, to Florida to assist her in her trouble. 
Found Call in possession of her real and personal property, 
“amounting to many thousand dollars.” She wanted him 
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to aid her with money, get the property and hold it for his 
own security for advances, and to the end that she. might 
have the benefit of its greater value over and above contem- 
plated advances, which were in the aggregate less than five 
thousand dollars. She wanted him to give her an obliga- 
tion to this effect, but he (Snow) declined to “ incumber the 
property with a trust,” and seeing no other way out of her 
difficulty, she consented to give Loring an absulute convey- 
ance of the property upon the terms proposed by Snow, the 
defendant Loring consenting to the terms by telegraph. 
The sums to be paid and advanced were, as detailed in tue 
answer, somewhat indefinite as to the precise amount. 
Among the items is one of $381 for the expenses of Ais 
agent Snow in coming from Boston and transacting this 
business. The whole transaction was without the know- 
ledge of Mr. Burt, who held the legal title to the real estate 
in trust. He “was not advised with, and could have 
known nothing until after it was closed.” There is no ex- 
planation of this fact, and no reasons given why Mr. Burt, 
the trustee, who, previous to that time, had been a trusted 
friend of the family, and who lived in the immediate vicin- 
ity, was kept in ignorance of this important transfer. 

Mr. Loring was not cookie this property for the purpose 


-of investment, and from the time of her application to him 


up to the time of the purchase he did not see it. Mrs. 
Carr, it appears, sought him, and informed him that she 
was “ embarrassed and in great trouble” in pecuniary mat- 
ters, and besought him to buy her St. Augustine house. 
At this point it was that he began to act and sent Mr. 
Snow, his agent, to assist her. 

The price or value of the property is not agreed upon or 
fixed in any manner, nor is it definitely named in the deed. 
In the negotiation several amounts which he is to pay are 
named, and several items indefinite in amount are included. 
This is a somewhat peculiar mode of transacting this kind 
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of business; peculiar.on the part of both buyer and seller, 
if it be regarded as a purely bona fide bargain and sale. 
The item of $381 for the expenses of the purchaser’s agent 
in making the purchase, to be paid by the seller, is some- 
thing out of the ordinary track of business. Yet Mrs. Carr 
is to pay and allow as part of the purchase-money this item, 
not her own debt or her own benefit, but the expenses of. 
the purchaser in buying her property4gain, the conveyance 
by Call and Mrs. Carr of the real estate to Loring. ? Also 
conveys to him “and to his heirs and assigns forever, all the 
goods and chattels, houses, lands and estate, both real and 
personal,” referring to all her interest in the mercantile firm, 
and its property, and “all bills, notes, accounts, moneys,” 
&c., which the answer says were of the value of “several 
thousand dollars,” and “of the value of four thousand dol- 
lars, besides a large amount of debts due the firm.” What 
became of this personal property after it was thus transterred 
to Mr. Loring does not appear, except as stated in the an- 
swer, that she continued to carry on the mercantile business 
after Mr. Snow had assisted her in obtaining control of her 
personal and other property from Call. If it be true, as he 
states, that he obtained this real property, worth fifteen to 
twenty thousand dollars, or more and personal property 
worth four thousand or more, for $1,767 cash, and his 
promise to pay about $3,000 more, (including his own ex- 
penses in dxiving the bargain,) knowing as he did from Mrs. 
Carr that she cume to him in her distress from pecuniary 
embarrassments, and that she desired his assistance to save 
her property from sacrifice, that creditors were pressing, 
and Call, the trustee, was threatening, it presénts a case in 
which a court of equity would be reluctant to withhold its 
power either in her behalf or in behalf of her creditors. 
There ‘is no escape from the conclusion, from this record, 
that Mrs. Carr’s inability to pay these judgments has arisen 
from the absorption by this defendant of all her property in 
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exchange for a “ mess of pottage.” He, however, says, in his 


own behalf, that though his purchase was absolute and bona 
fide, yet “he does not intend personally to make any profit 
out of said transaction,” but if the property brings in more 
than the cost and expenses, he intends to “ pay the same 
into the principal fund of the trust estate, which he holds 
in strict trust for said Sophia R. Carr and her children,” but 
protests that he has never made any agreement to do so; 
and right here it is that equity steps in to give appropriate 
direction. It is apparent from the whole case that the in- 
tention to secure this property to Mrs. Carr and her children 
influenced this defendant, and it is honorable on his part to 
make announcement of his intention to deal justly by those 
whose property he so absolutely controls. He should go yet 
farther toward relieving them from this indebtedness, and 
in this he must have the aid of this court. His expressed 
intention to appropriate the greater part of the value of the 
Palatka property for the benefit of this judgment debtor 
and her family, may fairly be said to have been formed 
when he advanced money to relieve them of a portion of 
Mrs. Carr’s embarrassments; and this is precisely what the 
coniplainants, as creditors, complain of and are striving to 
prevent. 

The question of traud is one of motive and intent; a 
conclusion to be interred from all the circumstances of the 
ease. In Chestertield et al. vs. Jansen, 2 Ves. 125-155-6, 
Lord Hardwicke, in classifying the various kinds of frauds, 
says: “ A third kind of fraud is that which may be pre- 
sumed from the circumstances and condition of the parties 
contracting. * * But it is wisely established in this 
court to prevent taking surreptitious advantage of the 
weakness or necessity of another, which knowingly to do, is 
equally against conscience as to take advantage of his igno- 
rance. A tourth kind of fraud may be collected or interred, 
in the consideration of this court, from the nature and cir- 
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cumstances of the transactions as being an imposition and 
deceit upon the other persons not parties to the fraudulent 
agreement. Particular persons in contracts shall not only 
coutract bona fide, as between themselves, but shall not 
transact mala jide in respect to other persons, who stand in 
such relation to either as to be affected by the contract or 
the consequences of it; and as to the rest of mankind, be- 
side the parties contracting are concerned, it is properly 
said to be governed on public utility.” 

Ifthe transaction in question was not an imposition upon 
Mrs. Carr, taking advantage of her necessities while “ in 
great distress” and “ embarassment,” according to defend- 
ant’s answer, and thus perhaps liable to be set aside even 
by her, and it was fully acquiesced in by her, it may fairl» 
be regarded as an imposition upon other persons not parties 
to it—* mala fide as to other persons who stand in such rela- 
tion to either as to be affected by the contract or the conse. 
quences of it,” and thus against public policy, according t 
the language of Lord Hardwicke. 

The purchase of the property under the circumstances, 
not at the suggestion or solicitation of Loring, but at the 
sole solicitation of the debtor, with full notice of the finan- 
cial embarassment of the debtor ; without contracting for a 
specitic price or consideration, as though it was of no conse. 
quence; the payment as part of the consideration of the 
purchaser’s expenses in making the purchase ; the legal title 
remaining in Mrs. Carr’s trustee; the possession remaining 
unchanged ; the relations of the contracting parties, the 
purchaser being the trustee of the seller’s estate in Massa- 
chusetts ; the gross inadequacy of the price paid, or agreed 
to be paid ; the total disappearance of several thousand dol- 
lars in value of personal property and effects of Mrs. Carr, 
which were conveyed with the land to the purchaser, Lo- 
ring—all give to this case an aspect which is tar different 
from the mere purchase of property in the ordinary course 
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of business, for an inadequate consideration, with or with- 
out notice of the vendor’s indebtedness. 

Here appear a multitude of facts, which, taken together, 
destroy the presumption of good faith on the part of seller 
and purchaser, “in respect of the rights of others who were 
not parties to it.” 

The appellant says that by the decree the complainants 
have accomplished for Mrs. Carr what she could not have 
asked in her own behalf, to-wit: the construction that the 
deed is merely a mortgage. Whether Mrs. Carr could have 
asked and obtained such a decree, under the circumstances, 
is not the question here. Mrs. Carr says nothing. The de- 
eree goes against her by default, and upon the record the 
bill stands confessed by her. The decree gives to the de- 
fendant Loring a lien upon the property to the amount paid 
by him, and the conveyance for this purpose is treated as a 
mortgage so far as the rights of the complainants are affect- 
ed, and whether it is technically or appropriately deemed a 
mortgage eo nomine, is of little consequence. The court 
gives the defendant Loring a preferred lien for the money 
advanced, and he may well be content with the priority 
accorded to him. His conveyance is deemed by the court 
to be voidable by the creditors only so far as it purports to 
be evidence of an absolute sale as against complainants. 

As Mr. Loring’s legal and equitable rights are saved by the 
decree in this form, he cannot reasonably complain of it. 
As is said by the court in Barrow vs. Bailey, 5 #la., 45: 
“Tn equity, where a security or conveyance is found to be 
constructively fraudulent, it is upheld in favor of one not 
guilty of fraud, to the extent of the actual consideration, 
and is vacated only as to the excess ; and so when the prop- 
erty is of greater value than the consideration, the convey- 
ance may be impeached as being voluntary to a partial ex- 
tent, and if there be no actual fraud (on the part of the 
grantee) will be sustained to the extent of the consid- 
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eration and vacated as to the residue, or the grantee 
be decreed to be, as to such residue, a trustee for credi- 
tors.” And the court says further, quoting from Chancellor 
Kent, that nothing can be more equitable than this mode of 
dealing with these conveyances, of such indecisive and du- 
bious aspect, that they cannot either be entirely suppressed 
or entirely supported with satisfaction and safety. 

We commend and adopt the able opinion of Mr. Justice 
Thompson in Barrow vs. Bailey upon the question of fraud 
in the conveyance of this property. 

The decree of the Cireuit Court is sustained. 

The appellants filed a petition tor re-hearing, which the 
court denied. 





Joun F. Tyter, Marsnat or ru Crvy or JAcksonviner, 
AprELLAnt, vs. James Rt. Paryrer, ArrELLeEr. 


1. A writ of error is the exclusive method by whicha judgment in « 
habeas corpus proceeding is reviewed in this court. 

2. The general statute regulating notice, and the practice in writs of 
error, do not apply to the writ of error authorized under the statute 
regulating proceedings upon habeas corpus. The practice in such 
cases isin the discretion of this court. 


This is an appeal from a judgment of the Cireuit Court 
for Duvaf County, in a habeas corpus proceeding discharg- 
ing the appellee from arrest made by the applicant as Mar 
shal of the city of Jacksonville, upon a warrant issued by 
the Mayor of that city upon a charge of a violation by the 
appellee of an ordinance of the city. 

The opinion of the court states all the facts involved in 
the points decided. 


J. W. Whitney and C. P. Cooper tor Appellant. 
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Mr. Justice Wxstcorr delivered tlie opinion of the court. 


This is an appeal from a judgment of the Circuit Court 
for the Fourth Judicial Circuit, rendered in a habeas cor- 
pus proceeding. 

An appeal is not the method by which such proceedings 
are reviewed in this court. Under the statute regulating 
the subject a writ of error is the exclusive remedy. Thomp. 
Dig., 529-530. The method of proceeding under that stat- 
ute is discussed in ew-parte Finch, 15 Fla., 632, and in ea- 
parte Edwards, 11 Fla., 174. This writ of error is not reg- 
ulated by the general statute upon the subject of writs of 
error. Thomp. Dig. 446-7. The practice as to notice and 
the terms upon which the writ may be granted, are matters 
of discretion in this court. 

There being no appeal from such judgment, the appeal 


must be and is dismissed. 
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